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OPINION 

I. INTRODUCTION

This appeal arises from a protest hearing concerning Hop Riot, LLC’s 

(appellant/applicant) application for a Type 42 on‑sale beer and wine public 

premises license in Wheatland, California.  After a hearing, the Administrative Law 
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Judge (ALJ) recommended that the Department of Alcoholic Beverage Control 

(Department) issue the license for the interior portion of the premises but deny the 

request to extend license privileges to the adjacent outdoor patio.  The 

Department adopted that recommendation in full.1 

Appellant appeals only the patio‑related portion of the decision.  The 

protestants, who reside directly behind the premises, oppose the appeal and ask 

that the Department’s decision be affirmed. 

For the reasons stated below, the Department’s decision is affirmed. 

II. FACTS AND PROCEDURAL HISTORY

Appellant applied for a Type 42 on-sale beer and wine public premises 

license for a location on Fourth Street in Wheatland, California.  The application 

sought to license both the interior of the premises and an open-air rear patio.  The 

patio sits directly behind the building and is separated from the neighboring 

residences on Third Street by a six-foot tall wooden fence. 

Two verified protests were filed by Tom and Susan Robbins, who live 

immediately behind the premises, approximately 20 to 40 feet from the patio 

area.  A third nearby resident, Ryan Broumas, who lives directly adjacent to the 

rear fence line, did not file a protest but later testified as a witness for the 

protestants. 

The Department conducted an investigation through Licensing 

Representative Joshua Cinquini.  As part of that investigation, the Department 

1 The Department’s Decision is set forth in the Appendix.  
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confirmed zoning compliance, determined that no conditional-use permit was 

required, contacted Wheatland Police Department for input, and documented 

that the census tract was statutorily overconcentrated.  The Department 

nevertheless determined that public convenience or necessity supported 

issuance because appellant would be the only Type 42 license in the tract.  The 

Department developed a set of ten proposed conditions addressing noise, patio 

supervision, hours, litter control, and other operational issues.  Based on the 

investigation, the Department recommended that the license issue subject to 

those conditions. 

A protest hearing was held on December 9, 2025.  Administrative Law 

Judge Alberto Roldan presided.  The Department presented its investigative 

report and related diagrams and correspondence.  The applicant, Shaun 

Clearwater, testified that he intended to operate an upscale beer and wine 

establishment and sought to use the patio for outdoor seating, food, and 

beverage service. 

The protestants testified that the patio’s close proximity to their homes 

would interfere with their quiet enjoyment, even with the proposed conditions.  

They described noise from prior operators, including conversations, laughter, and 

the sound of patio games such as cornhole.  They testified that such noise carried 

into their backyards and, at times, into their homes.  Mr. Broumas testified that 

from his bedroom he could hear conversations from the patio.  
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The protestants acknowledged they did not oppose issuance of the license for 

the interior of the premises and focused their objections solely on the patio. 

After the hearing, the ALJ issued a Proposed Decision on December 22, 

2025.  The ALJ found that appellant had not met the burden of establishing that 

patio operations would not interfere with the quiet enjoyment of nearby residents.  

The ALJ recommended that the protests be sustained as to the patio and denied 

as to the interior, and that the application be approved only if the patio were 

removed from the licensed premises diagram. 

On February 24, 2026, the Department adopted the Proposed Decision in 

full.  Appellant filed a timely appeal, challenging only the patio-related portion of 

the decision.  The protestants oppose the appeal and seek affirmance. 

III. STANDARD OF REVIEW

The Board’s scope of review is defined by Business and Professions Code 

section 230842 and is further informed by the California Constitution and relevant 

statutory and appellate authority. (Cal. Const., art. XX, § 22; Bus. & Prof. Code, §§ 

23083, 23085.)  In reviewing the Department’s decision, the Board determines 

whether the Department proceeded in the manner required by law, whether the 

decision is supported by the findings, and whether the findings are supported by 

substantial evidence in light of the whole record.  (Bus. & Prof. Code, § 23084, 

subds. (b)–(d).) 

2  Unless stated otherwise, all further statutory references are to the 

Business and Professions Code.   
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Substantial evidence is evidence that a reasonable mind might accept as 

adequate to support a conclusion—evidence that is “reasonable in nature, 

credible, and of solid value.” (County of San Diego v. Assessment Appeals Bd. No. 

2 (1983) 148 Cal.App.3d 548, 555, quoting Ofsevit v. Trustees of California State 

University and Colleges (1978) 21 Cal.3d 763, 773, fn. 9; see also Hosford v. State 

Personnel Bd. (1977) 74 Cal.App.3d 302, 307.) The Board may not independently 

reweigh the evidence, reconsider witness credibility, or substitute its judgment for 

that of the Department. (Kirby v. Alcoholic Beverage Control Appeals Bd. (1970) 

7 Cal.App.3d 126, 129; Reimel v. Alcoholic Beverage Control Appeals Bd. (1967) 

255 Cal.App.2d 40, 43; Harris v. Alcoholic Beverage Control Appeals Bd. (1963) 

212 Cal.App.2d 106, 113–114.) 

All conflicts in the evidence must be resolved in favor of the Department’s 

decision, and the Board must accept all reasonable inferences supporting that 

decision. (Harris, supra, at p. 113.)  Even where error is shown, the Board may not 

reverse unless the appellant demonstrates that the error was prejudicial. (Reimel 

v. House (1969) 268 Cal.App.2d 780, 787.)  Under the California Constitution, a

decision may be set aside only if the error resulted in a miscarriage of justice. (Cal. 

Const., art. VI, § 13; see Leal v. Gourley (2002) 100 Cal.App.4th 963, 968.) 

IV. ANALYSIS

A. Issue On Appeal

This appeal concerns only the portion of the Department’s decision 

denying appellant’s request to extend beer and wine privileges to the outdoor 
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rear patio.  The Department approved the license for the interior of the premises, 

and no party challenges that determination.  The sole question before the Board 

is whether substantial evidence supports the Department’s conclusion that 

licensing the patio would interfere with the quiet enjoyment of nearby residents 

within the meaning of Rule 61.4. 

B. Applicant’s Burden Under Rule 61.4 and the Governing Statutory Framework

When a valid protest is filed, the applicant bears the burden of establishing 

good cause for issuance of the license. (Coffin v. Alcoholic Beverage Control 

Appeals Bd. (2006) 139 Cal.App.4th 471, 478.)  Rule 61.4 provides that the 

Department must consider the effect of the proposed premises on the “quiet 

enjoyment of nearby residents,” and it is the applicant who must demonstrate 

that the operation of the premises—including any outdoor service areas—will not 

interfere with that residential quiet enjoyment.  (Cal. Code Regs., tit. 4, § 61.4.) 

This burden exists within a broader statutory structure. Business and 

Professions Code section 23958 requires the Department to deny an application 

if issuance of the license “would tend to create a law enforcement problem” or 

“would result in or add to an undue concentration of licenses,” unless the 

applicant establishes public convenience or necessity under section 23958.4.  (§ 

23958; § 23958.4, subd. (a).)  These provisions reflect the Legislature’s directive, 

expressed in section 23001, that the Alcoholic Beverage Control Act be liberally 

construed to protect the welfare, health, peace, and safety of the people of 

California. 
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In a protest matter involving residential impacts, Rule 61.4 operates 

alongside section 23958 as an additional, independent basis on which the 

Department may deny an application.  Even where public convenience or 

necessity has been established—and even where the applicant proposes 

conditions intended to mitigate impacts—the applicant still must affirmatively 

show that the specific operation proposed, including outdoor areas, will not 

adversely affect the quiet enjoyment of nearby homes. 

The protestants do not bear the burden of proving that “no set of 

conditions” could ever protect their interests.  This Board has made clear that Rule 

61.4 does not impose an impossibility standard on protestants.  Rather, the 

applicant must produce evidence demonstrating that the proposed operation, 

as configured, will not interfere with residential quiet enjoyment.  (Coffin, supra, 

139 Cal.App.4th at p. 478.)  If the applicant fails to meet that burden, the 

Department must resolve any resulting uncertainties in favor of protecting the 

nearby residences. 

Here, the ALJ found that the applicant had not met this burden with respect 

to the patio.  On appeal, the Board’s role is not to determine whether different or 

additional conditions might have been available, but instead to decide whether 

substantial evidence supports the Department’s conclusion that the applicant 

failed to show that patio operations would not interfere with the quiet enjoyment 

of nearby residents.  (Bus. & Prof. Code, § 23084, subds. (b)–(d).)  
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Under that standard, the Department’s findings must be upheld so long as they 

are supported by evidence that is reasonable, credible, and of solid value. 

C. Substantial Evidence Supporting the ALJ’s Findings 

Substantial evidence supports the Department’s determination that 

licensing the rear patio would interfere with the quiet enjoyment of nearby 

residents within the meaning of Rule 61.4.  The ALJ found the protestants’ 

testimony credible, consistent, and corroborated by the physical layout of the 

premises.  Those findings are entitled to deference and must be upheld if 

supported by evidence that is reasonable, credible, and of solid value.  (County 

of San Diego v. Assessment Appeals Bd. No. 2 (1983) 148 Cal.App.3d 548, 555; 

Harris v. Alcoholic Beverage Control Appeals Bd. (1963) 212 Cal.App.2d 106, 113–

114.) 

The evidence showed that the open‑air patio sits directly behind the 

licensed building and immediately adjacent to residences along Third Street.  The 

homes belonging to the protestants and their neighbor stand approximately 20 

to 40 feet from the patio, separated only by a six‑foot tall wooden fence.  The 

backyard of one residence abuts the northwest corner of the patio, and another 

residence shares the rear fence line with the patio.  The ALJ found that none of 

the existing structures—wood fencing, chain‑link fencing, or the unmodified 

concrete patio—provided meaningful sound‑attenuating properties.  These 

factual findings are supported by the record and are not disputed. 
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The testimony of the protestants and their neighboring witness provided 

additional substantial evidence of likely interference.  They testified that even 

ordinary conversations, laughter, and social activity from patrons using the patio 

were carried into their yards and, at times, into the interior of their homes. They 

further described how intermittent activity, such as the sound of cornhole bags 

hitting boards and patrons calling out during gameplay, amplified in their 

backyards and persisted for extended periods.  The ALJ credited this testimony, 

which was internally consistent and based on long‑term familiarity with the 

property configuration. 

The physical setting also supports the ALJ’s conclusion.  The patio is fully 

exposed to the residences and bordered by surfaces capable of reflecting 

sound, including the cinder‑block rear wall of the premises and a metal‑sided 

structure located behind one of the protestants’ homes.  The Department was not 

required to produce acoustic testing to rely on this evidence; residential proximity, 

structural configuration, and credible witness testimony constitute substantial 

evidence of noise impacts under Rule 61.4. 

Finally, the applicant offered no sound‑mitigation measures beyond the 

conditions already proposed by the Department.  Although the Petition for 

Conditional License imposed limits on amplified sound and required the patio 

door to remain closed, the ALJ reasonably found that these conditions would not 

prevent noise from ordinary patron activity from carrying into the adjacent 

residences.   
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The ALJ also found that the repeated opening and closing of the patio door—

necessary for both patrons and staff—would allow interior noise to escape. These 

findings, too, are supported by witness testimony and the record as a whole. 

Taken together, the close physical proximity of the patio to residential 

property, the absence of sound‑dampening features, the nature of expected 

patio activity, and the credible testimony of nearby residents constitute 

substantial evidence that licensing the patio would interfere with residential quiet 

enjoyment.  Under the governing standard of review, the ALJ’s findings must 

therefore be upheld. 

D.  ALJ’s Discretion on Patio Denial 

The ALJ acted within the Department’s broad discretion in determining that 

the patio should not be licensed.  Under the Alcoholic Beverage Control Act, the 

Department is charged with protecting the welfare, health, peace, and safety of 

the people of California, and its licensing decisions must be “liberally construed” 

to carry out those purposes.  (Bus. & Prof. Code, § 23001.)  When evaluating a 

protested application, the Department may deny a license if issuance would tend 

to create a law‑enforcement problem or interfere with the quiet enjoyment of 

nearby residents, even where the applicant proposes conditions intended to 

mitigate potential impacts.  (§ 23958; Cal. Code Regs., tit. 4, § 61.4.) 

Here, the ALJ considered the Department’s investigation, the proposed 

conditions, the testimony of the applicant, and the testimony of nearby residents. 

Although the Department initially recommended issuance with conditions, that 
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recommendation was not binding. The ALJ was required to make an 

independent assessment of the evidence presented at the hearing. After 

weighing the evidence, the ALJ reasonably concluded that patio operations 

would more likely than not interfere with the quiet enjoyment of nearby residents, 

given the patio’s close proximity to residences, the absence of meaningful 

sound‑attenuating features, and the nature of expected outdoor activity. 

An ALJ is not obligated to craft additional or alternative conditions where 

the record supports the conclusion that conditions—even if carefully designed—

would be insufficient to address the identified concerns.  Nor is the ALJ required 

to adopt the applicant’s preferred interpretation of the evidence.  When 

substantial evidence supports a determination that licensing an outdoor patio 

would adversely affect nearby residents, denial of patio privileges is a permissible 

and reasonable exercise of the Department’s discretion.  (See Harris v. Alcoholic 

Beverage Control Appeals Bd. (1963) 212 Cal.App.2d 106, 113–114 [the Board 

may not substitute its judgment for that of the Department where the record 

contains substantial evidence supporting the Department’s determination].) 

Because the ALJ applied the correct legal standards, made credibility 

findings supported by the record, and reached a conclusion reasonably 

grounded in the evidence, the exercise of discretion in denying patio privileges 

must be upheld. 
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E. Appellant’s Impossibility Argument

Appellant argues that the protestants failed to prove that “no set of 

conditions” could ever adequately address their quiet‑enjoyment concerns, and 

therefore the patio should not have been categorically denied.  This framing 

misstates both the applicable law and the applicant’s burden under Rule 61.4. 

Rule 61.4 does not require protestants to demonstrate that interference with 

quiet enjoyment is unavoidable or that all conceivable conditions would fail.  Nor 

does it obligate the Department or the ALJ to craft or test alternative conditions 

before denying an application.  Instead, the applicant bears the burden of 

affirmatively showing that the proposed operation—including any outdoor 

service area—will not interfere with the quiet enjoyment of nearby residences. 

(Coffin v. Alcoholic Beverage Control Appeals Bd. (2006) 139 Cal.App.4th 471, 

478.)  Where the evidence demonstrates a likelihood of interference, the 

applicant has not met that burden. 

This burden allocation is consistent with the statutory framework.  Section 

23958 requires the Department to deny a license where issuance “would tend to 

create a law enforcement problem” or where the applicant otherwise fails to 

show good cause for issuance.  The statute does not require protestants to prove 

impossibility or to disprove hypothetical mitigation measures.  Rather, if the 

applicant’s evidence leaves reasonable doubt about whether the proposed 

operation will adversely affect residential quiet enjoyment, the Department may 



  AB-10032 

13 
 

deny the application.  (See § 23001 [the ABC Act must be liberally construed to 

protect public welfare].) 

Appellant’s emphasis on whether the record “proves impossibility” 

therefore reflects an incorrect legal standard.  The question before the ALJ was 

not whether every possible set of conditions could be devised, but whether the 

applicant carried the burden of demonstrating that the proposed patio 

operation—under the conditions offered—would not interfere with nearby 

residents.  The ALJ found that the applicant had not met that burden.  On appeal, 

the Board does not reweigh the evidence or substitute its judgment for that of the 

Department.  (Harris v. Alcoholic Beverage Control Appeals Bd. (1963) 212 

Cal.App.2d 106, 113–114.)  The role of the Board is simply to determine whether 

the Department’s findings are supported by substantial evidence, and here they 

are. 

Accordingly, Appellant’s “impossibility” argument provides no basis for 

reversing the Department’s decision. 

F. Factual Errors and Exhibit Citation 

Appellant notes that the Proposed Decision refers to “Exhibits A‑3 through 

A‑5,” even though the applicant submitted no exhibits at the hearing. The 

corresponding diagrams and maps in the record were Department Exhibits D‑3 

through D‑5.  The reference to “A‑3 through A‑5” was therefore a clerical error. 

However, this mislabeling does not undermine the ALJ’s factual findings or provide 

a basis for reversal. 
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First, the underlying materials—the licensed‑premises diagram (ABC‑257), 

the supplemental neighborhood diagram (ABC‑253), and the aerial map—were 

all properly admitted as Department Exhibits and were available to the ALJ when 

making findings.  Appellant does not dispute the accuracy of those exhibits.  The 

ALJ relied on them for basic physical facts such as the patio’s location, its open‑air 

configuration, and its proximity to nearby residences.  Those physical facts were 

also described at length in testimony from both the Department’s licensing 

representative and the protestants.  Thus, the substance of the ALJ’s findings does 

not depend on the exhibit numbering error. 

Second, even assuming the clerical misidentification constituted error, the 

Board may not reverse unless the appellant demonstrates prejudice—that is, a 

reasonable probability of a more favorable outcome absent the error.  (Reimel v. 

House (1969) 268 Cal.App.2d 780, 787; Cal. Const., art. VI, § 13.)  Appellant has not 

made such a showing.  The ALJ’s conclusions regarding proximity, 

sound‑reflection surfaces, and lack of sound‑attenuating features are supported 

by the admitted diagrams, photographs, and testimony, regardless of whether 

those diagrams were labeled “A‑3 through A‑5” or “D‑3 through D‑5.” 

Finally, nothing in the record indicates that the ALJ relied on any exhibit that 

was not actually admitted.  The citation error therefore amounts to no more than 

a technical defect—one that does not affect the validity of the findings or the 

decision as a whole.  Accordingly, the incorrect exhibit citation provides no basis 

for disturbing the Department’s decision. 



  AB-10032 

15 
 

G.  Distinguishing Precedents 

Appellant relies on several Appeals Board decisions to argue that the 

Department should have approved the patio subject to additional or refined 

conditions.  Those authorities do not compel a different outcome here.  In each 

cited case, the factual setting, the nature of the premises, and the degree of 

residential proximity differed materially from the circumstances presented in this 

matter. 

The decision in Naples SF, LLC dba Naples on Union (2019) 19‑01‑L is not 

inconsistent with the Department’s action.  In Naples, the Department approved 

interior service and a street‑front outdoor area but denied alcohol service on a 

rear patio and elevated deck located closer to residential property.  The 

Department concluded that noise emanating from those areas could not be 

adequately mitigated through conditions.  The ALJ here reached the same type 

of conclusion: given the patio’s configuration, the lack of sound‑attenuating 

features, and the close proximity of nearby residences, patio service would 

interfere with quiet enjoyment even with the conditions proposed.  Rather than 

conflicting with Naples, the ALJ’s decision follows the same reasoning. 

The remaining decisions cited by appellant—Velasco and Velasco dba 

Casa Castillo (2004) AB‑8162, Summit Energy Corp. California dba Arco AM/PM 

(2001) AB‑7585, and POS Enterprises dba O’Mally Sports Pub (2019) AB‑9676—are 

distinguishable.  Those cases involved either partially enclosed patios, off‑sale 

premises, or commercial districts where residences were separated from the 



AB-10032 

16 

licensed area by buildings, parking lots, or greater distances.  None involved an 

open‑air patio located 20 to 40 feet from backyard residential living space, 

separated only by a wooden fence.  Because the Appeals Board evaluates each 

protested application on its own record, the presence of conditions in those cases 

does not establish that conditions must be adequate here. 

Most importantly, these decisions do not alter appellant’s burden under 

Rule 61.4.  An applicant must show that the proposed operation will not interfere 

with the quiet enjoyment of nearby residences.  Where, as here, substantial 

evidence supports the Department’s finding that outdoor alcohol service would 

cause such interference, denial of patio privileges is a permissible and reasonable 

outcome notwithstanding the availability of conditions in other cases. 

Accordingly, the precedents cited by appellant do not undermine the 

Department’s determination and do not provide a basis for reversal. 

V. CONCLUSION

The record contains substantial evidence supporting the Department’s 

determination that licensing the rear patio would interfere with the quiet 

enjoyment of nearby residents.  The ALJ applied the correct legal standards, 

made credibility findings supported by the testimony and physical layout of the 

premises, and reasonably concluded that the conditions proposed were 

insufficient to mitigate the identified impacts.  Appellant has not demonstrated 

legal error, factual error resulting in prejudice, or any basis to disturb the 
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Department’s exercise of discretion.  Accordingly, the Department’s decision 

must be affirmed. 

ORDER 

Pursuant to Business and Professions Code section 23085, the Department’s 

decision is affirmed.3   

MEGAN McGUINNESS, CHAIRPERSON 

HON. FRANK C. DAMRELL JR. (Ret.), 

MEMBER 

SHARLYNE PALACIO, MEMBER 

ALCOHOLIC BEVERAGE CONTROL 

APPEALS BOARD 

3  This final order is filed in accordance with Business and Professions Code 

section 23088, and it shall become effective 30 days following the date of the 

filing of this order as provided by section 23090. 

Any party, before this final order becomes effective, may apply to the 

appropriate court of appeal, or the California Supreme Court, for a writ of review 

of this final order in accordance with Business and Professions Code section 23090 

et seq.  Service on the Board pursuant to California Rules of Court (Rule 8.25) 

should be directed to:  400 R Street, Ste. 320, Sacramento, CA 95811 and/or 

electronically to: abcboard@abcappeals.ca.gov. 



APPENDIX 
















































	AB-10032_Issued Decision
	AB-10032 Adopted Decision and COD 2-24-26
	APPENDIX SHEET
	AB-10032 POS (email) 7.1.26




Accessibility Report





		Filename: 

		ab-10032-issued-decision.pdf









		Report created by: 

		



		Organization: 

		







[Enter personal and organization information through the Preferences > Identity dialog.]



Summary



The checker found no problems in this document.





		Needs manual check: 2



		Passed manually: 0



		Failed manually: 0



		Skipped: 0



		Passed: 30



		Failed: 0







Detailed Report





		Document





		Rule Name		Status		Description



		Accessibility permission flag		Passed		Accessibility permission flag must be set



		Image-only PDF		Passed		Document is not image-only PDF



		Tagged PDF		Passed		Document is tagged PDF



		Logical Reading Order		Needs manual check		Document structure provides a logical reading order



		Primary language		Passed		Text language is specified



		Title		Passed		Document title is showing in title bar



		Bookmarks		Passed		Bookmarks are present in large documents



		Color contrast		Needs manual check		Document has appropriate color contrast



		Page Content





		Rule Name		Status		Description



		Tagged content		Passed		All page content is tagged



		Tagged annotations		Passed		All annotations are tagged



		Tab order		Passed		Tab order is consistent with structure order



		Character encoding		Passed		Reliable character encoding is provided



		Tagged multimedia		Passed		All multimedia objects are tagged



		Screen flicker		Passed		Page will not cause screen flicker



		Scripts		Passed		No inaccessible scripts



		Timed responses		Passed		Page does not require timed responses



		Navigation links		Passed		Navigation links are not repetitive



		Forms





		Rule Name		Status		Description



		Tagged form fields		Passed		All form fields are tagged



		Field descriptions		Passed		All form fields have description



		Alternate Text





		Rule Name		Status		Description



		Figures alternate text		Passed		Figures require alternate text



		Nested alternate text		Passed		Alternate text that will never be read



		Associated with content		Passed		Alternate text must be associated with some content



		Hides annotation		Passed		Alternate text should not hide annotation



		Other elements alternate text		Passed		Other elements that require alternate text



		Tables





		Rule Name		Status		Description



		Rows		Passed		TR must be a child of Table, THead, TBody, or TFoot



		TH and TD		Passed		TH and TD must be children of TR



		Headers		Passed		Tables should have headers



		Regularity		Passed		Tables must contain the same number of columns in each row and rows in each column



		Summary		Passed		Tables must have a summary



		Lists





		Rule Name		Status		Description



		List items		Passed		LI must be a child of L



		Lbl and LBody		Passed		Lbl and LBody must be children of LI



		Headings





		Rule Name		Status		Description



		Appropriate nesting		Passed		Appropriate nesting










Back to Top



