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)
)
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Appeals Board Hearing:
April 3, 1996
Los Angeles, CA

99 Cents Only Stores, doing business as Bargain Wholesaler (appellant),
appealed from a decision of the Department of Alcoholic Beverage Control' which
denied appellant's application for a premises-to-premises transfer of its type 17
wholesaler's license to a new location, for appellant selling alcoholic beverages to
unlicensed premises and for selling the majority of its wine to various wholly owned
outlets, being contrary to the general public welfare and morals provisions of the
California Constitution, Article XX, 822, and in violation of Business and Professions

Code 8823301, 23378, 23779, and 23958.

The decision of the department dated June 22, 1995 is set forth in the
appendix.
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Parties of record on appeal included appellant 99 Cents Only Stores, appearing
through its Vice President, Eric Schiffer, and its Assistant to the Vice President, Henry
Miller; and the Department of Alcoholic Beverage Control, appearing through its
counsel, David W. Sakamoto.

FACTS AND PROCEDURAL HISTORY

Appellant is a corporation which was formed in 1976. Appellant held a type 17
beer and wine wholesaler's license at its old location in Vernon, California. The
corporation had over 30 retail stores which were, in most cases, licensed as type 20
off-sale beer and wine premises. These type 20 licenses of the retail stores are not a
concern in this present matter. Appellant owns a number of business enterprises, such
as export and import, doing business under various fictitious trade names.

On June 17, 1994, appellant applied for a premises-to-premises transfer of its
wholesaler's license to its new location in the City of Commerce, California. On
January 26, 1995, the department denied the transfer of the license upon the grounds
that appellant violated certain Business and Professions Code sections.?

Notice of hearing was sent to appellant, which included an additional alleged

2All further references to code sections will be to the Business and
Professions Code unless otherwise indicated. The statement of issues setting forth
the grounds for the denial of the transfer is set forth in the appendix.

Section 23378, as referenced in the statement of issues, concerns sales by
the wholesaler to persons holding alcoholic beverage licenses. Section 23779, as
referenced in the statement of issues, concerns the duty of the wholesaler in good
faith to act as a wholesaler and the power of the department to revoke a license if
the wholesaler fails to act under the license.
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violation of §23001 as general grounds of denial.®

A hearing was held on May 19, 1995, at which time oral and documentary
evidence were submitted. Thereafter, the department issued its decision denying the
transfer of the license. Appellant subsequently filed a timely notice of appeal.

In its appeal, appellant apparently raised questions of its denial, which can only
be defined in the general terms of 823084 that the department has not proceeded
according to law or has exceeded its jurisdiction.

DISCUSSION

Appellant contended that the department did not act in accordance with existing
law or acted in excess of its jurisdiction in denying the license.

The department is authorized by the California Constitution to exercise its
discretion whether to deny, suspend, or revoke an alcoholic beverage license, if the
department shall reasonably determine for "good cause" that the granting or the
continuance of such license, would be contrary to public welfare or morals.

Section 23958* apparently combines applications for a new license and the
transfer of an existing license in the investigative process detailed in the section. The
section reads as follows, omitting the provisions for a new license:

"Upon receipt of an application for...a transfer of a license and the
applicable fee, the department shall make a thorough investigation to
determine whether the...premises...qualify for a license and whether the

provisions of this division have been complied with, and shall investigate
all matters connected therewith which may affect the public welfare and

*A copy of the code section is set forth in the appendix.

‘A copy of the section is set forth in the appendix.
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morals. The department shall deny an application...for a transfer of a

license if...the premises for which a license is applied do not qualify for a

license under this division."

The record shows that the application was for a premises-to-premises transfer of
the license and the appropriate fees for this type of transfer were paid. The
department's Instructions, Interpretations and Procedures Manual interprets section
23958 and lists investigative criteria and various grounds for denial of an application
for the issuance of a new license wherein the applicant and the premises must qualify
for the license (which is not applicable in this matter), and where, in a premises-to-
premises transfer, the premises must qualify.

We determine that there is no substantial evidence in the record which shows
the premises did not qualify under the statutes and the department's regulations. Our
views were supported by the department's counsel's argument that the problem was
appellant's misconduct, as the building in question appeared to qualify for the license.
It is apparent that the department has not conformed to the statutes which set forth
the criteria and means to determine if a premises qualifies under these criteria.

If the department has valid charges against appellant's conduct under its license,
the department should use the means it has available to properly sanction misconduct.
But using the denial of an application for the transfer of a valid license cannot be the

means of a de facto revocation or suspension of appellant's license.

CONCLUSION
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The decision of the department is reversed.®

RAY T. BLAIR, JR.,CHAIRMAN
JOHN B. TSU, MEMBER
BEN DAVIDIAN, MEMBER
ALCOHOLIC BEVERAGE CONTROL
APPEALS BOARD
Business & Professions Code §23001 provides:

"This division is an exercise of the police powers of the State for the protection of
the safety, welfare, health, peace, and morals of the people of the State, to eliminate
the evil manufacture, selling, and disposing of alcoholic beverages, and to promote
temperance in the use and consumption of alcoholic beverages. It is hereby declared
that the subject matter of this division involves in the highest degree the economic,
social, and moral well-being and the safety of the State and of all its people. All
provisions of this division shall be liberally construed for the accomplishment of these
purposes.”

Business and Professions Code 823958 provides:

"Upon receipt of an application for a license or for a transfer of a license and the
applicable fee, the department shall make a thorough investigation to determine
whether the applicant and the premises for which a license is applied qualify for a
license and whether the provisions of this division have been complied with, and shall
investigate all matters connected therewith which may affect the public welfare and
morals. The department shall deny an application for a license or for a transfer of a
license if either the applicant or the premises for which a license is applied do not
qualify for a license under this division.

"The department further may deny an application for a license if issuance of such
license would tend to create a law enforcement problem, or if issuance would result in
or add to an undue concentration of licenses, except as provided in Section 23958.4."

>This final order is filed as provided by Business and Professions Code
§23088, and shall become effective 30 days following the date of this filing of the
final order as provided by §23090.7 of said statute for the purposes of any review
pursuant to 823090 of said statute.



	ISSUED MAY 15, 1996 
	BEFORE THE ALCOHOLIC BEVERAGE CONTROL APPEALS BOARD OF THE STATE OF CALIFORNIA 
	AB-6547 
	FACTS AND PROCEDURAL HISTORY 
	DISCUSSION 

	CONCLUSION 





Accessibility Report





		Filename: 

		ab-6547-issued-decision.pdf









		Report created by: 

		



		Organization: 

		







[Enter personal and organization information through the Preferences > Identity dialog.]



Summary



The checker found no problems in this document.





		Needs manual check: 2



		Passed manually: 0



		Failed manually: 0



		Skipped: 0



		Passed: 30



		Failed: 0







Detailed Report





		Document





		Rule Name		Status		Description



		Accessibility permission flag		Passed		Accessibility permission flag must be set



		Image-only PDF		Passed		Document is not image-only PDF



		Tagged PDF		Passed		Document is tagged PDF



		Logical Reading Order		Needs manual check		Document structure provides a logical reading order



		Primary language		Passed		Text language is specified



		Title		Passed		Document title is showing in title bar



		Bookmarks		Passed		Bookmarks are present in large documents



		Color contrast		Needs manual check		Document has appropriate color contrast



		Page Content





		Rule Name		Status		Description



		Tagged content		Passed		All page content is tagged



		Tagged annotations		Passed		All annotations are tagged



		Tab order		Passed		Tab order is consistent with structure order



		Character encoding		Passed		Reliable character encoding is provided



		Tagged multimedia		Passed		All multimedia objects are tagged



		Screen flicker		Passed		Page will not cause screen flicker



		Scripts		Passed		No inaccessible scripts



		Timed responses		Passed		Page does not require timed responses



		Navigation links		Passed		Navigation links are not repetitive



		Forms





		Rule Name		Status		Description



		Tagged form fields		Passed		All form fields are tagged



		Field descriptions		Passed		All form fields have description



		Alternate Text





		Rule Name		Status		Description



		Figures alternate text		Passed		Figures require alternate text



		Nested alternate text		Passed		Alternate text that will never be read



		Associated with content		Passed		Alternate text must be associated with some content



		Hides annotation		Passed		Alternate text should not hide annotation



		Other elements alternate text		Passed		Other elements that require alternate text



		Tables





		Rule Name		Status		Description



		Rows		Passed		TR must be a child of Table, THead, TBody, or TFoot



		TH and TD		Passed		TH and TD must be children of TR



		Headers		Passed		Tables should have headers



		Regularity		Passed		Tables must contain the same number of columns in each row and rows in each column



		Summary		Passed		Tables must have a summary



		Lists





		Rule Name		Status		Description



		List items		Passed		LI must be a child of L



		Lbl and LBody		Passed		Lbl and LBody must be children of LI



		Headings





		Rule Name		Status		Description



		Appropriate nesting		Passed		Appropriate nesting










Back to Top



