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BEFORE THE ALCOHOLIC BEVERAGE CONTROL APPEALS BOARD

OF THE STATE OF CALIFORNIA

WILLIAM R. MURCHISON, Superintendent AB-6642
Rio Linda Union School District,
Appellant/Protestant, File: 20-304996

Reg: 95034704
V.
Administrative Law Judge
at the Department Hearing:

Sonny Lo

HARBHAJAN S. DHALIWAL

dba Quickmart

6935 Walerga Road

Sacramento, CA 95842,
Respondent/Applicant, and

Date and Place of the
Appeals Board Hearing:
September 4, 1996
DEPARTMENT OF ALCOHOLIC San Francisco, CA
BEVERAGE CONTROL,

Respondent.
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William R. Murchison, Superintendent of the Rio Linda Union School District
(protestant), appeals from a decision of the Department of Alcoholic Beverage Control’
which refused to sustain his protest against the issuance of an off-sale beer and wine
license to Harbhajan S. Dhaliwal, doing business as Quickmart (applicant).

Appearances on appeal include applicant Harbhajan S. Dhaliwal; the Department

of Alcoholic Beverage Control, represented by its counsel, Robert M. Murphy; and

The decision of the Department dated February 29, 1996, is set forth in the
appendix.



AB-6642

protestant William R. Murchison, Superintendent of the Rio Linda Union School District,
represented by his counsel, Treaver K. Hodson and Ophelia H. Zeff.
FACTS AND PROCEDURAL HISTORY

Applicant Harbhajan S. Dhaliwal applied for an off-sale beer and wine license on
January 18, 1995. Appellant and protestant William R. Murchison, Superintendent of
the Rio Linda Union School District, filed a protest against the issuance of the license
which was received by the Department on February 24, 1995.

An administrative hearing was held on February 8, 1996, at which time oral and
documentary evidence was received. At that hearing, it was determined that (1) since
there was no school located within 600 feet of the proposed premises, proximity to a
school was not a basis for denial; and, (2) the evidence in the case did not support
either a determination of undue concentration of licenses or the creation of a law
enforcement problem.

Subsequent to the hearing, the Department issued its decision which did not
sustain the protest. Appellant filed a timely notice of appeal.

In his appeal, appellant raises the issue that the Department proceeded in excess
of its jurisdiction by accepting an application for an off-sale beer and wine license and
by its decision which essentially allowed the issuance of the license, which actions are
prohibited by the provisions of Business and Professions Code §23817.5 (a moratorium
on the issuance of off-sale beer and wine licenses).

DISCUSSION

An appellate review will not ordinarily consider procedural defects or erroneous



AB-6642

rulings if such were not raised before the Department in the administrative hearing.
(See 9 California Procedure, Witkin, 8311 for complete listing of authorities and texts).
However, this general policy does not apply to matters which concern noncurable
defects in the record or questions of law and matters "involving the public interest or
the due administration of justice". (9 California Procedure, Witkin, §315--citations are
omitted).

The contention raised by appellant concerns Business and Professions Code
§23817.5 which, in pertinent part, states: "No application for an original retail off-sale
beer and wine license may be made nor any original retail off-sale beer and wine license
issued until January 1, 1998. . .."

Appellant has submitted to the Appeals Board a declaration which includes a
letter from a declarant (counsel for appellant) to the Department concerning the
applicable contention. In response, the Department forwarded a copy of the
Department's memorandum, dated November 1, 1994, concerning the moratorium, the
counties affected, and the Department's policy concerning implementation.

We accept the declaration as a proper showing under the Appeals Board's rule
198 (California Code of Regulations, Title IV, §198), which allows the board to remand
a matter back to the Department where apparently newly discovered evidence needs to
be considered by the Department.

The Appeals Board is not a fact finding tribunal and must defer all such
evidentiary inquiries to the Department. It is the Department which is authorized by

the California Constitution to exercise its discretion whether to deny an
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alcoholic beverage license, if the Department shall reasonably determine for "good
cause" that the granting of such license would be contrary to public welfare or morals.
The scope of the Appeals Board's review is limited by the California Constitution, by
statute, and by case law. In reviewing a Department decision, the Appeals Board may
not exercise its independent judgment on the effect or weight of the evidence, but is to
determine whether the findings of fact made by the Department are supported by
substantial evidence in light of the whole record, and whether the Department's
decision is supported by the findings.?
CONCLUSION

The decision of the Department is remanded to the Department pursuant to
Business and Professions Code section 23085, for such further proceedings as is
deemed just and proper, including a review of the applicability of Business and

Professions Code §23817.5.2

RAY T. BLAIR, JR.,CHAIRMAN

JOHN B. TSU, MEMBER

BEN DAVIDIAN, MEMBER

ALCOHOLIC BEVERAGE CONTROL
APPEALS BOARD

°The California Constitution, article XX, §22; Business and Professions Code
§8§23084 and 23085; and Boreta Enterprises, Inc. v. Department of Alcoholic
Beverage Control (1970) 2 Cal.3d 85 [84 Cal.Rptr. 113].

*This final order is filed as provided by Business and Professions Code
§23088, and shall become effective 30 days following the date of this filing of the
final order as provided by §23090.7 of said statute for the purposes of any review
pursuant to 823090 of said statute.



	AB -6642
	BEFORE THE ALCOHOLIC BEVERAGE CONTROL APPEALS BOARD. OF THE STATE OF CALIFORNIA. AB-6642 
	File:  20-304996Reg:  95034704
	FACTS AND PROCEDURAL HISTORY 
	DISCUSSION 
	CONCLUSION 







Accessibility Report





		Filename: 

		ab-6642-issued-decision.pdf









		Report created by: 

		



		Organization: 

		







[Enter personal and organization information through the Preferences > Identity dialog.]



Summary



The checker found no problems in this document.





		Needs manual check: 2



		Passed manually: 0



		Failed manually: 0



		Skipped: 0



		Passed: 30



		Failed: 0







Detailed Report





		Document





		Rule Name		Status		Description



		Accessibility permission flag		Passed		Accessibility permission flag must be set



		Image-only PDF		Passed		Document is not image-only PDF



		Tagged PDF		Passed		Document is tagged PDF



		Logical Reading Order		Needs manual check		Document structure provides a logical reading order



		Primary language		Passed		Text language is specified



		Title		Passed		Document title is showing in title bar



		Bookmarks		Passed		Bookmarks are present in large documents



		Color contrast		Needs manual check		Document has appropriate color contrast



		Page Content





		Rule Name		Status		Description



		Tagged content		Passed		All page content is tagged



		Tagged annotations		Passed		All annotations are tagged



		Tab order		Passed		Tab order is consistent with structure order



		Character encoding		Passed		Reliable character encoding is provided



		Tagged multimedia		Passed		All multimedia objects are tagged



		Screen flicker		Passed		Page will not cause screen flicker



		Scripts		Passed		No inaccessible scripts



		Timed responses		Passed		Page does not require timed responses



		Navigation links		Passed		Navigation links are not repetitive



		Forms





		Rule Name		Status		Description



		Tagged form fields		Passed		All form fields are tagged



		Field descriptions		Passed		All form fields have description



		Alternate Text





		Rule Name		Status		Description



		Figures alternate text		Passed		Figures require alternate text



		Nested alternate text		Passed		Alternate text that will never be read



		Associated with content		Passed		Alternate text must be associated with some content



		Hides annotation		Passed		Alternate text should not hide annotation



		Other elements alternate text		Passed		Other elements that require alternate text



		Tables





		Rule Name		Status		Description



		Rows		Passed		TR must be a child of Table, THead, TBody, or TFoot



		TH and TD		Passed		TH and TD must be children of TR



		Headers		Passed		Tables should have headers



		Regularity		Passed		Tables must contain the same number of columns in each row and rows in each column



		Summary		Passed		Tables must have a summary



		Lists





		Rule Name		Status		Description



		List items		Passed		LI must be a child of L



		Lbl and LBody		Passed		Lbl and LBody must be children of LI



		Headings





		Rule Name		Status		Description



		Appropriate nesting		Passed		Appropriate nesting










Back to Top



