BEFORE THE ALCOHOLIC BEVERAGE CONTROL APPEALS BOARD
OF THE STATE OF CALIFORNIA

AB-7117a
File: 47-318285 Reg: 97038689

USG ENTERPRISES, INC. dba Fantasea Yacht Club

4215 Admiralty Way, Marina Del Rey, CA 90292,
Appellant/Applicant

V.

SANDY ABOUAF, et al.,
Respondents/Protestants,

and
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL,

Respondent

Administrative Law Judge at the Dept. Hearing: Ronald M. Gruen

Appeals Board Hearing: November 1, 2001
Los Angeles, CA

ISSUED MARCH 5, 2002

USG Enterprises, Inc., doing business as Fantasea Yacht Club (applicant),
appeals from a decision of the Department of Alcoholic Beverage Control' which
denied its application for a person-to-person/premises-to-premises transfer of an
on-sale general eating place license.

Appearances on appeal include applicant USG Enterprises, Inc., appearing
through its counsel, Joshua Kaplan; protestants Sandy Abouaf, Richard Annotico,
Jim Bisch, Deanne Beach, Frederick Brown, Frank Daroca, Andrea Daroca,
Antonio De La Cruz, Evelyn Frank, Robert Ginsberg, Joseph J. Greenberg,
Bernard Jacobson, Joyce Jacobson, Bila Kahan, Robert A. Kaufman, Nathan

Krems, Marjorie Krober, Patricia Moore, Hani Musleh, Lina Musleh, Elias

Do dectsion o the (f:ﬂ?//ﬂr////(‘///, duated Newember 30, 2000, & s Jorth in the r//)(w(//'.l',
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Papachristos, Albert Reff, Rhoda Rich, Joel Schultz, Toby Schultz, Edward C.
Sharp, Leonard Silverman, Elaine Silverman, Shelly Smolensky, Herbert Sonen,
Thomas Vrebalovich, Bette Cole Wexler, and Fred Winograd, appearing through
their counsel, Cary S. Reisman; and the Department of Alcoholic Beverage
Control, appearing through its counsel, David W. Sakamoto.
FACTS AND PROCEDURAL HISTORY

Applicant applied for a person-to-person/premises-to-premises transfer of an
on-sale general eating place license. The premises is a free-standing and
unattached building, formerly a restaurant, which is used as a banquet facility,
catering to weddings, banquets, corporate events, meetings, and parties. The
capacity is approximately 300 patrons. There is a full kitchen and fixed bar.
Applicant is presently licensed with an on-sale party boat license which allows for
the sales and service of alcoholic beverages on at least two pleasure yachts.
Access to the yachts is from a stairwell on the west side of the premises (the
farthest point away from the nearby residences).

Protests were filed and an administrative hearing was held over a period of
12 days in 1998, at which time oral and documentary evidence was received.
Protestants are residents of the Marina City Club (MCC), a six-tower residential
complex, with one of the towers (the southwest tower) in close proximity to the
premises with some of the residents being within 100 feet of the proposed
premises.

The MCC complex is situated in a large commercial-type area which
appears to cater to yacht enthusiasts, high class-dining facilities, other commercial
establishments, and bay bathers and attendant parking and support businesses.
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The large bay area which houses the high-rise MCC complex, is but a part of a
larger commercial development, including apartment complexes situated on about
two to three peninsulas mainly surrounded by boat-slip areas.

There are large major hotels and apartment complexes north of the MCC
complex, across Admiralty Way, a busy highway running past the MCC complex.
On the south side of Admiralty Way, directly opposite the hotel and apartment
complexes, are restaurants and a large hotel. Opposite these restaurants and
hotel on the south side is a public beach.

In our previous decision (AB-7117), the Appeals Board described the area:

“The premises is located next to the southwest tower of the MCC complex.

Such complex is located beside a large grouping of yacht slips or docking

facilities, estimated at 16 slip structures along the area abutting the MCC

complex, with other slips in close proximity, equaling about 550 slips in the
immediate area of the premises and MCC complex. The bay area, which
includes the slips, is a large water and land complex, with many slips,
hotels, and other commercial structures. The slips in this bay area are
estimated to be in excess of 6,500.> The area is an amalgamation of water
sport and yacht access living, where the usual quest for quiet enjoyment has
been voluntarily compromised for the pursuit of pleasure and water
amenities. Valet parking provides that cars be taken to a subterranean
parking area under the MCC complex where 200 spaces have been leased.

There is a public parking area across Admiralty Way, with 150 spaces

available. There are approximately 40-50 parking spaces in front of the

premises.”

Subsequent to the first administrative hearing in 1998, the Department
issued its decision which determined that the protests should be sustained in part

and denied in part and the application should be denied. Applicant thereafter filed

a timely notice of appeal. The Appeals Board (in AB-7117) reversed the decision

2 ~ y ~ (1 P , et 7 o= &=
Cthitits 5-B and S-S i the Ji1st decision of the (/ﬂ(»/mr///m///) dhow the MW CC southwest tower and the premises with its
c >~ - .
Jparking lat. Eathitits © and CD o the many and varied complexes in the area, he premises, the W CC towers, and the large bay area with
@ many boat ’//” / Eathitit CD s set forth in the ///)(‘//(//’.1‘ in //7(*///(»’(‘/// maller. /
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of the Department and remanded the matter to the Department to conduct further
proceedings in which applicant could properly attempt to sustain its burden to
show non-interference with nearby residents, concluding that the rights of
applicant had flagrantly been violated.

The Appeals Board also stated in its decision:

“... there appears to us that there is required somewhat of a balancing of
residential quiet enjoyment and commercial enterprises. .7 gy i considering that
the rule” decs not appear lo be designed for this particular lype o muliifaricas locations and activitics. bat mainly designed to pretect lypical
sesicential communities " quiel enfoyment. SBut, here. the area is notse generating. designed for aclivitios by being surronnded by a

virtual sea (v/%(v/(‘/)’, r/////'//y aslablishments, and é(vr/////y ~a Jun (f/(/, "

“We, therefore, view that the residents of MCC have less of an expectation
of total quiet enjoyment in this highly commercial area, than a resident in a
bedroom community surrounded by like-minded seekers of quiet and
tranquility. As the exhibits tend to depict, these MCC residents have opted
for a location that is not the typical quiet residential area, but one of day and
night activity and commotion. The MCC high-rise homes are surrounded by
huge boating enterprises of which applicant’s yacht license and operation
are but one of many, plus two major highways with apparent constant noise,
and an area filled with local business enterprises, which all are a part of and
create the ambiences of noise and congestion that appear to be a part of
the community to which the residents of MCC have chosen to be affiliated,
and be included in (this area of commotion and enterprise).

" apppears that the /u’('é/(w/ s not //5(*///(«/)(»)’(‘(/ internal operalion. that of 5(/117//(‘/ ///(//V//y (o cven o @ wsual lype restaurant v
P
//////’(w/// (%rmy()(/ its gperation lo a restawrant), but the movement (//}(I//’('l/r) fram /A(*/)f(’ll//‘o/(‘o/ lo their awailing cars. - A, mafor

impediment lo underitanding the preblem is that mest all the testimeny confivses the yacht operation with he proposed banguet operation.

'1,7/'(//)(‘(//»)’ la be hightly questicnable. to allow extremely volumineas testimeny to dhow noése and congregation of patron problems
asiaciated with the yacht operation where the patrens all leaving at the same lime, yel base the decision an almest nan-existent conplaints
and evidence. of the presently applied for operation. »,/7 the intent of the f%f/){/r////(//// ar the Deministrative i/(///',r Z/(/y( (- }YQ ])
was te Ao the cbvicas yacht preblem as a baiis for denial of the afplication for a licenie fir the banguet facdlity. they are cbricusly
miésguiced with such ‘guilt by asiciation. " and acted in a highty ojectionable manner. ONe nate that there are no conditions or
restraints an the gaclit operation. Thre license under consideration in this appeal concerns a banguel gperation for a private group or
groups. Thre f»k//(u’////f‘///. while impesing canditions §f the license is le issne, igneres the potential fur congestion in the parking lot

problem by cnly partially conditioning the license sufficient to resalve the problems that could be ereated. Dnee the congeslion problem in

3 o ~ aCY y s . . / o/ 2 %
DRnte O 1.4 states: "N (r/'('yl'//(// iinance of a retad license ... shall be (/7/1/’('/’(‘(/ for - premises //M/(% are / located within {O0feet of a
i \
residence ... /) !’@///7/»7(///(///(7, the r/(//(//'////(//// may éssue an (rr('y///(// retad license ... where the (/////('(//// astablishes that the operation of the business

weald nol interfere with the queiel eyjeyment of the -properly Jy residents,”
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the parking lt s the mast impertant foes, the cbuions lack of conditions which culd eak te that prablem. borders o the increditle.”

The Dgpartment affer its firit decision was reversed, condueted further hearings cver four days, again denying the lieense, with applicant
again appealing.

In its appeal, applicant raises the issue that the findings of the Department
are not supported by substantial evidence.

P IS COUSSION

When, as in the present matter, the findings are attacked on the ground that
there is a lack of substantial evidence, the Appeals Board, after considering the
entire record, must determine whether there is substantial evidence, even if

contradicted, to reasonably support the findings in dispute. (Bowers v. Bernards

(1984) 150 Cal.App.3d 870, 873-874 [197 Cal.Rptr. 925].) "Substantial evidence"
is relevant evidence which reasonable minds would accept as reasonable support

for a conclusion. (Universal Camera Corporation v. National Labor Relations

Board (1950) 340 US 474, 477 [95 L.Ed. 456, 71 S.Ct. 456] and Toyota Motor

Sales USA, Inc. v. Superior Court (1990) 220 Cal.App.3d 864, 871 [269 Cal.Rptr.

647].)

Also, as in the present matter, where there are conflicts in the evidence, the
Appeals Board is bound to resolve them in favor of the Department's decision, and
must accept all reasonable inferences which support the Department's findings.

(Kirby v. Alcoholic Beverage Control Appeals Board (1972) 7 Cal.3d 433, 439 [102

Cal.Rptr. 857] (in which the positions of both the Department and the license-

applicant were supported by substantial evidence); Kruse v. Bank of America

(1988) 202 Cal.App.3d 38 [248 Cal.Rptr. 271]; Lacabanne Properties, Inc. v.
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Department of Alcoholic Beverage Control (1968) 261 Cal.App.2d 181 [67

Cal.Rptr. 734, 737]; and Gore v. Harris (1964) 29 Cal.App.2d 821 [40 Cal.Rptr.

666].

Applicant modified the original conditions and crafted the modifications and
additional conditions to a total of 26 conditions. The decision of the Department
under section entitled “C. Findings of Fact,” states:

“This revised set of conditions differ in material respects from the original
conditions ... [1] reducing the late closing hour of the premises by an hour
earlier than originally proposed, the Applicant has taken a step in
addressing the late night noise issues of the residents ... [2] preclude patron
parking in the small parking spaces in front of the premises ... [3] requiring
patrons to exit the premises through a side door located on the western-
most portion of the premises [farthest away from the residents] ... [4]
vehicles be lined up on the parking lot for delivery to patrons one at a time
may not be practical or effective ... [and 5] ... taking into account the
Appeals Board holding that residents of [MCC] have less of an expectation
of total quiet enjoyment in this highly commercial area than a resident of a
bedroom community, the Applicant’s proposed conditions overall can
reasonably be argued to offer a basis for a solution to the problem of
residential quiet enjoyment ....”

Notwithstanding the Administrative Law Judge’s (ALJ) view that the
restrictive conditions proposed by applicant can be seen as a reasonable solution,
he stated:

“4. However, even given these more numerous and restrictive conditions,
the [ALJ] has serious doubts that the Applicant would refrain from interfering
with the quiet enjoyment of adjoining residents should the license issue.

“5. An examination of the evidence of the two years preceding the
remanded hearing, makes it clear that the applicant was aware of the
pendency of these proceedings and of the protests of numerous residents
living in the adjacent buildings. During this time one might have reasonably
expected the Applicant to enforce some of the more needed of the 23
conditions it had proposed in the original hearing proceedings. Condition
No. 8 of the original proposed conditions provided that the Petitioner ‘shall
maintain order (in the surface parking lot) and prevent any activity which
would interfere with the quiet enjoyment of nearby residents.’
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“‘However, on at least a dozen occasions in 1999 and 2000, in the late

evening and night hours, residents whose condominiums overlooked the

premises were disturbed by singing, talking and shouting of patrons outside
the premises. Car horns and alarms pierced the air, and there was noise
from slamming doors and engine and noise of cars leaving the premises.

“‘Neither valet parking attendants nor representatives of the Applicant

appeared to attempt to quell the disturbances. On several occasions,

chauffeur driven limousines picking up banquet facility patrons caused traffic
problems, both in the surface parking lot and on Admiralty Way, resulting in
additional unreasonable and disturbing noise to residents.

“Thus, when the Applicant should have been on its best behavior (during the

pendency of the appeal and remand proceedings), it was either unwilling or

unable to control crowd noise. Can one then ask, if the Applicant will not
control crowd noise while it is under some scrutiny by the Department and
the Protestants and before it has secured its license, is it reasonable to
believe that it will be inclined to control it after issuance of a conditioned
license? The answer unfortunately is no.”

The ALJ made the following comment before setting forth the statements
shown above: “[t]here is ample evidence in the record that the Applicant has
demonstrated an inability or unconcern in controlling such disturbances in the past,
despite awareness of their occurrence, to the late night detriment of nearby
residents.”

From our review of the record, we conclude that it is incorrect that in 1999
and 2000, as stated above, there were major disturbances, and in the numbers
cited by the ALJ. Itis our view that the hearing, like the prior hearing, was not
conducted in a fair manner.

((/))(/(/f(‘ ///'('n()()(//'/(y with the review of the (f)&/mr//m)/// 4§ decision, we feel constrained to e and call allention to our concern that this

matter was allowed to /)/'(r('(w/ in such a manner /A(l//’//»)//’('(‘ and fairness were ///(//'///y /'y/mr(‘(/

Chr Jerst concern is that //;////ﬁ(////, protestants, and the (%(//m'/m(w/, fave all méssed, /A(‘//(r/’/// o cur pricr decision that »;’(wyﬁl lo have
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the @k/}ﬂr//}z(m/ condider that the r/y//r/////'(»’ of this matter are A()(//////y ///()/yﬁ(/// against the wie of the wiwal residential qutel enfoyment //50/{;//5/ / process,

e wswal miature considerations of residential and commercial in the same y//m/'a/ area & nol afpplicalble in the present matler. et winal

miature docs not call for other than the wsual comparéson o //()(/M/ residences and /l(*((fé// commercial enterprises, and the impact o commercial

enterprises on thaose //m/'éy residents. Our review (/7/(//}/ decisions of the « /)/)m/)’ Baard shews that we have adhered te the same rule /Am/y//
p
process, be it a residential, or a residential / commercial, miature.
This matter &5 differen. Thhe - present matler i not the winal residential / commercial mix, even /ﬁ(«/{/(/ﬁ the decision of the [M(/I{U’/Il!(‘l!/

and the brigfs of the - partics afppear lo o claim, but a seene of r/(/y and //(’;/A/ aclivity which caters lo a very different life u/y/( and neoise generating

/ / ~
ambiance. far in excess of that which the winal residential, or the wual residential / commercial area ('(r///(///rr(»’(‘/ﬂé/y a/(*/'///’('r///('(), i seemed te the

D) } P~ f - . . . . . .
PBeard in aur pricr decision ( THB-7 1 17) that this area o A/y/f acliviy made wp o many and varied noise generaling enticements, would

P ~
neecsiftate some neliceable cbiervation by the - P/ T and the [M(/I{U’/ll!(‘ll/, that somellhing mere was needed in properly balancing the realitics of

-
the area. We cbserve that //f(/)/f /'//('///(l'/(/(/ dlate agencies, should not funclion in a one-dimensiona selling. but one which demands cbservant and

; L
intelligent evaluation of all the factors. Tos, cur cbservation in aur pricr matler ( HB77/17 ) , was not a new standard, as r{//(yf‘(/ in the
,@75{0’////(‘/1/ 5 decision, bl a call to thase who mudl recvaluale the /)rﬁé/////. lo avoid the “bisiness as wial” ///(*///(///Zy. but to give due condideration to

all the factors, //f/f('('/fly(r inte the méature of the decision ///(//’//(7  process, /57 aclnewledy ing rf‘a//(y, and y/'(;//)//'/(;/ with the need for ////f//{'7//1/ /ﬁn/{/(/ﬁ/

aclivily. We el that such a need has been almedt /('/(///yf lgnored.

e @ ~ — .
Tis leads to cur secand cancern, that of clear (/l‘a/f(‘f}/)(’(‘/ dhown the - pricr decision of this tribunal ( B 77/7) /57 the ,@(/)(/r//////z/ 4

decision ///mé///y l//(//(((;/{’/l/(‘l//,'

O, W Q/}_/%;;/'({ya / ‘Chistrict - Hebministrator of the g»;/)(/r/lﬂ(‘/// / e tesl hed carlier that it &5 J/////(r(/((/ the [%{/){U’/Il!ﬁ// 4
recommendalion that this rﬁ/)//m//(r// be denied i that corred?

I Correa.

“Q . T I ///m{v'/(y that delerminalion that it r')’fj//'///(r(/((/ @ recommendalion of denial, have you ///////';()(/ in that decision the
directive (/ the :%{‘(//j Board that residents o W C hhave less o an expectation lo fave total queiel eyfeyment than the residents in a
bedrocm co meamendly 2

T T e net interpret that @ a directive te me.

Q. f%l/ did naot?

‘ol o o . A G / 4 @ / g
G/(( the @(*/)ﬂ/’////(*/// 5 decision, seclion ‘D), entilled e,,/ﬁ/)m/)’ card </7%7>/(/(I/(). or a Satement (/ the rute which is a

o . . ‘ =)
/)/’(*(/('//////a/z//r/m/(rr in the present matler, see foolnole S, above.
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w Y7 - " NV / /
A I nat.” RTS8/ 29/00,p. 00.)
L

wr) (L & 9 U 3 / i

QW /_/%7/;/({74, the sentence . J ve been rm(////y Srom the « ////)/)m/)’ DBeoard decision on  page O fots not been a factor at all in
ycur conlinued reconumendation of denial: i that corree 2
Y linued tals lenial: i that ¢

e7a 4 ; - i . Lo ..

< /// . ] m atare (/ what that statement o’ﬂy»j. <,/(/’l’(’7'/)(’(‘//ﬂ(’ (/ that, ’,7?}//// macnlain ny dame, /)(r—)’///('//‘

"Q Gj}, g /4'//(1/#/ g re aware (/ Wt. - Jon it an accurate statement to )(/y //f(/( o don t agree with it?

v 7™ O

ARG

“() Z - B . , ’, .. » . P . .. . Z
Q. I5 it an accurate Statement lo day that e didn t tatke it inte condideration at all in still maintaining the recommendation of

denial?
NG T eannct day that.” /@:’7&(3)/ /Q (/////(/, Y2 07, /

L

“( ) a cl 7 X / . 2 . ct 7 X
Q) f%l/ did condicer then, that /ﬁ{y //'/»J/'(/(*///»’ o WEC / fave less expeclation o quiet enjoyment at WEC,
I T did tatke it inte consideration what /A(fy //A(* PBeard /r)’(//(/

0, »@5;// you re nat /(f//(r////'/{y a?

A nat / feel it was a mandale for me le Jollor. /@S%Y/ 009 /00) Y2 06, /

L

Vo 3

e, members o the Beoard. must ash curselves, that with this attitude and a record process that & unexplainable. docs nat the present

appellate process of which we are now concerned, become meaningless, and cnly a mere enply Shell to afpease the afpearance of a fair hearing and
—
meanin 7/// review of ‘gevernment e neuet? e /////y wunderstand that A{'/(/A(*r appellate tribunals have y/’ﬂ//()//y’///’/‘d(ﬁ'n//ﬁ 15 to command adherence,
OV,
while we can (r//// cbicrve, rule. and fgpe that the recipicnts of cur decisions are benefitted /A()r()é//‘ We el that these concerns were needed le be
epressed as we de Jeel that the record is not what should é(y?/ﬂ/y desired 4// all partics.
- ; L 3l @Y% ~ L "
T the first decision of the :7/)7/()(//} DBoard (HB.7117). wepointed cut the illogical preblem of the Y 7 allewing lestimany
—~ .

and evidence that mived pegple mevement o the y(//%/ aperation and thase of the banguet //ﬁ/’//Zy, W pinted cul that 7 appears lo be A/fy/f//
questianalle. lo allow extremely vclumineas lestimany le Sheew neise and congregation o patron problems associated with the yadlit eperalion (licensed
wunder their own /1'(*(///4() with /A(*/)(//r('//o’ all /(*(m///y al the same lime, et base the decision /({;/(I(’l/f)'/ //ﬁ(*//d/'/(y the lfﬂny//()//r/m///// / an almodl nen -
eatstent complaints and wnpreven evidence, of the /)/’(4)’()////y applicd- for operation. " e problems of the ,@(/)(/r////mz/ S first decision, and the

1) %3 D ~
dubiequent - /////)(‘ﬂ/} PBeard decision ((TBL7117), (4(////'/(7 allentian le thal prablem. seems te be ignared by protestants in the present revie.
whe argue that whelther it &5 a ya(%/ event /)(//’/4'/'//;/ lot netse or a banguel //1('/'///7 /)m’/’/'//y lot noése, it i the same, and no matter the ariginaling event,

) . . ) D7 / / ~ oy,

//('/fj(‘///’('ll( /A(*/)(mé///y lat disturds the residents A@:,T(Y/ 30/00, Y2 &, (1//(//), D495 /

In the present matter, protestants cawied three videclapes e be placed inte evidence, shewing days and nights o pecple mevement, greal
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and small, in the parking lot in front of the premises (Eathitits R-CV ROV T and ROV I T). Wite placed inte cvidence, the lapes are
Highty questicnable as to vale, and extremely proudicial in the manner they were iereencd before the « ZVQ T Even with these defects, the videos

cverall show an ('r(/(*/'/y maovement (//){’('/)/(‘.

- 0 O » : . .
@/’/fy/’/za//y. the tapes recorded é// . lhhert R % one of the - protestants, in 15 camera, were recorded an an S-millimeler format.

(&7 NV Y2 v Y o . . . A
. ////)r(/ﬂ})’/('//r////‘/'/// canverted the lapes lo the 7¢)  forma. The OV tapes were admitted inte cvidence, and the S-milimeler lapes were

2 ) 2 " ) N T ,
reftused by the Y T 1o be marked as an eatibit. ((%('////Jf///nr - pratestants lold the Y (T the OV records were an eanct duplicate of the -

millimeter lapes A@:ﬁ%)/f))(//(/(), y 2 D10, 13- 14 25-30 /

L witness, Keonchan %%r{//(/ﬁ(fy, whe cawsed the tranderilion, had no idea if //5(*/)(‘/@’0/1 whe (rr('y///(////  recorded the lapes (g{
///1'///'///(‘/()/) fad entranced the volume /(/ﬁ 17:5)/ /;3) )/ ‘o0 ) Y2 G7 / We 7/('/(‘ // i the record a gueslion lff/'/{y raised as lo //féy the volume was
Aly her on the S/ 3/ / ‘o //)/(/(7!5{1(74, than a lower volume on //5(*/5/?#/(//’/{7 date. Te discwssion and answer /(/? mueh lo be desired / T
S/ 3/ //0( ) y 2 o7 Q(S)/ 7 D with all this ccmment as te //’(l//o’(‘/‘/é/l{y, and the fjll/é’(*(’//ﬂ(‘ control of volume lﬁy the aperator (/ the camera,
duclh does nat apppear le have made any impact an the %Z]/r the [%{/){(W/}H(‘///.

White the tapes shewn apppear o be asufficient Showing of pecple and car movement cn the dates laken, and a valid cuidentiary idem for
that isie, sound &5 a /(/ﬁr()/z/ matter. Tere i5 no evidence that a sound meter was wsed. 9 wonld afppear quile (*/(w///z/a{y that §f there é5 no sound
meler, then the /(5/(//'(1(¢/ queslicn s froter do we fncw there was loc much noise, and in comparison lo what? Gj/(ﬁ laping of notse i a very wunreliable
indieator of noise, and (*(/J/y ///(1//}'/)///(//()(/ @s to valume, asthe record shows. }/7—/”(/5(7// condider any noije cvaluation, il apppears lo s that the
//’(1{//{';//’(4///(/ noiie a/(//y A{y/?/ﬂqy /(ﬂ/(f) dhould be eliminated from the lotal amount (// nalse. :%{/{////(r/m(// L COMMon /”//('//’/(‘(//7(’ dictates that
there are many variables involved in rfnﬁ/*(/{'/{y ////(///((yéa('/* in r(*('('r(é'/{/(/ naise. @//({ facler s ////'//(//)m})’//{y cver and arcund the //1/(‘/‘(/)/(!//(*,

-
which ()r/a’/'y/y causes a distorlion, a’('///////'//y alluded to in our review of the lapre, /)/((yéa(*/’. T lepe evidence as lo noise was A/’yﬁ@ degpee, and without

mare evidence (////’(/)/’/()(y. should have been stricken.

3 DT~ /.
/7(//‘//(»//(/(/7, the same lype (é/?f('//‘('// wdts found @s l the dereening of the COetaber 17, 199 (/,/ yr{(%/ activily /(72) TS/30/00
/ 7y . 5 . a L
Y2 770 772 / :////7////(*/' diseussion as le the fjll/é(*('//ﬂ(‘ control of volume concerned the »/7/(/} 28, 2000, ) y(//%/ activily. where the doclor
dtated that volume was due lo his, the doclor 5 ‘;’(/ﬁ'(/('//'ﬂ(‘ "dense /@)7:5)/ '3/ /00 y 2 27 28 /

O
[

o 4
T recard shaws that the videes were taken an the 1 / Nocr of the closest /7/'74 -rise, on the /)’(//(f('/(/,

10
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(?/;7( nelude that there are sufficient variables involved in noise accumalation a/z(////((yéf/ﬁ/{*. that a o’//(y/f lape rece ”(///17' o an {,/(3//(///{7
sound is very anreliable and improper as cvidence.

Ve newt  praceed le the viewing of he lapes will a protestant, . R ;/1/ giving lo the - %Z]/fm walnation and selting forth
implications o the lape showings. Thhe ductar was allowed te eaplain where the sounds came from. whe was Aﬁ//ﬁ/’/{y the lorns, and the 5itus of many
of the sounds ////l‘(/(’ll/l/‘(‘(/ s ta source. (Tl batant r)’/(é/(‘('//'ﬂ(’ opindon lestimeny dhould fhave been /4(7’(‘(’/(‘(/ Jy the %Z]A@:%)/u )/ ‘oc ) y 2
45195, and N :7:5)/ /;")) / /(/( ) y 2 0-70 / (]mﬁ //({7/’(“// abutse 4// the witness (////4#///’/{7 the doctor 5 can //ﬂr//'ﬁ///ar intesprelation of the
lapes, and the « %fa ready adference te thes evidentiary dharade. i inexewsalle.

J/’/\///////y we praceed lo aur vicwing of the lapes.

Eathitic R J s entitled - Indea to Tantasea Hhort ;%@, and lists by date and counter numbers the taping sequences. :9/7)7///{1(01/
testified that the /5///7//()(//1(1/’////7 aperations cecurred on dates underlined in y(*//('/ﬂ with the unlined dates that which was aclivily Srom the yr/(%/

peralions, an afparent, facl which the record stro /{;/@ dtggest:

Banquet ~%{'//’/// Dates (f"?/aﬁl/ Oty Operation Dates
My 29. 1999 ugusr {1, 1999

Sy 24, 1999 hagust 12, 1999

Sy 34, 1999 hagust 15, 1999
Docember S, 1999 ugusr 24, 1999
December 10 1999 (/)/()////5(»/‘ /70, 1999

May 2. 2000 Cutaber 17. 1999

June 3 @ 4. 2000 Cecember 19, 1999

June 10, 2000
&7 7 3 y Sy . . @ »
. //7/)(0’(»///@, Srom the lestimony. there were yﬂ(ﬁ/ events on each of the dates the banguet  facilities were in operation. :%///m/m(/y. lthe
lapes show non %m/y//f//r/m/////y cvents.

OV ; . y

Ve frave set / forth the doclor 5 views of wha the lapes dhaw, and cur vicw as to the lapes.

o o ;
{5/_/,;,4, 29, 1999 @r{/zy//f/ and (f’,////%/)
Thre dctar s lestimany weas that which all the pegple at the hearing could see and fear. Thre time of the events shown és alleged ta be offer

74 pm. DBut the deseription as testified to, the degree of the naise, heaw long the hanling continued. exegt for gencral deseriplion which can convey

11



BT 7a

an the wrillen page (the //'(///o’('/y)/) @ different seene than the lapes show, was not what the Board saw. s to the DBoard & why the doclor

(‘(A'/('N'(///;(l//'('l/ ereales a false impresiion of the record, and is an affront to a fair hearin g (W//(/ this lype o (9’(»&//«//(1&/{/ testimeny h r(wyﬁ(w/ the

lapes /M%)/J / ‘c 0, y 2 H45-50 /

Te DBeoard s review of the lape shows e ple coming and going inte lhe éﬂ//y//()/ /?/n/'//f/y, There is a condtant low yrr{(/(* noise from an
wunbenown sowrce, but dees not appear le come from the /)(//'/’/‘/{y lot or the //(*(/rlfy ﬁ('/(/ bway. 15 nat  peple neise. (W?fjmlf an cecasional seream,
/(M{v'/(y from lime lo lime, and an oceasional, ﬁ(«///é/’/{y of @ horn from some unfonown location. There s shawn an (rr(/()r//yr eqress om lthe - premises.
There is /(‘/(I///’(f@r Uttle neise " averall. The lapes dhow actual y(/(%/ aclivdty. COherall, cur asessment (// the lape és that the declor 5 lestimany
convoluted the real scene, which we found /(’/(I//’l’(f/y mdld in impact.

. 2/’;/@. 24, 1999 (7 /32///7//(»/ and (:////(/(ﬁ/)

T v ; . . . o
e dector’s tedtimeny told of a seraping dotund as twe vehicles dreve cver a curb, < é{‘k/}//(y nobse i3 fheard ///)(//’(W/@ caused /5/ lhe

//’(m/’/’/g/ 7 o woan. Tharn is hanked. The time is r{//(y()(/ to be after 17, 22 The dactor stated that fee did not tate /)//r(j/y/ yﬂ(%/ aclivily. but the
o) A0 )« / ~ ~ ]
Board determines this &5 nat a trae statement as shawn in the lapes A@<,%)// 30/00 y 2 50-07 /
The DBoard s cbservation of the lapes M(r///f(//)fﬁ/)/f milling about in front of the - premises. Toere is  proncunced noise coming /from the
Aly ety with a ””””"{7('/(’ reveing an engine, (//)(U'(»///@ on the A{fy bway. G%«m() /)k(/)/f are from the - premises, bt ym'/f/ /)(‘(r/)/(’ were present alio,
@s the evidence shows. Cl Jite A()rlr/'/{y dome /(///"//{7, the seene i rf‘/(///'tf(f/y qutel. with crderliness in the movement (//)(‘(' ple.
~ e ) ),
Suly 31, 1999 ((//3(1//(//(*/ and € (/(ﬁ/)
: 7 .
The ductor’s lestimany dates the cvent seems lo be the /r//()/*/)(//’/ of the /5(1/7//{*/ //('/'//'(y event, with noise from car docrs /)/(///z/////(;/, valel
' o P . oy ' oy /. -~
y(*/////y, and car dacr alarms activitated. The time was r{//(yf‘(/ as 1030 pm /ﬁﬁz,}/\—(s}/ﬁf /0, y 2 O7-70 /
Thhe DBoard after viewing the lape, notes even with some talbing being heard, and an alarm going off at some undelermined location,
the seene i rf‘/(///'tf(f/y gredet.
(L7 o,
. //7/({//')’/ /1, 1999 (({///(%/ (r/////)
The DBoard reviewed this portion of the lape and came to the conclusion the event was a gadht fanclion, which was borne out by testimany.
g 74 4

W . . .o [&75) iy .
e nete the very /(/ry() greap was guiel and arderly with cars leaving in an arderly manner. Sotwever, the declor laments in his lestimany that

12



BT 14 7a
the w /(«/(*/)/’(r('(%})’ & lihe “Chinese tarture " in that neise is ////)f(‘(//(’/(l/%* and this annerving.
gt (21999 (Wactt anty)
e recard shows this was a y(/('/f/ aclivily. and we note there was an («/'(/()/@ movement of cars out /A(*/)(mé/'/{y lat,  Ahmast ne neése,
with many /)(‘(r/)/(’ waiting Jor cars,

c%;flly /5, 1999 (({’:,///(%/ (r/////)

e record shaws this was a y(/('/f/ aclivdty. Thhe DBaard nates that there were crowds with cars ('r(///'/y /)/’('('f‘(*(//'uy into the /5('7 ety
There was oecasional. lanfing. but modt of the hanfing deenis to come from the highway. Tome dight indication o talliing with seme langhter.
(L7 o,
. //7/({//')’/ 2/, 1999 (({///(%/ ”/’,//)
T )) Yo 2 ”
Thre tape shows ercwds, with ('f(/(‘f/y car extling. Sittle neise. Hiavever, the dactor deseribed the erowd as ‘('(/r('//»)’/'//y. nat afpropriate
Sfor deseribing the conduel of the persons cbierved. for there was ne indication of a drinking bout.
~
W atse Jeel that the comments made about the lapes not shown at the A()(/r//{/(/, s A(m///y the same notse faclors as the lapes hown and

viewed, were /'//}//r(//()r; /5@3%)/&0/00, Y2 99 107- 7/ (/(5)/

eptember 106, 1999 ((?//zwf/ (r/////)

T lepe dhous the /)rmé/’/{y lot / filed with lwe bases, with a congregation (//)ﬂ/}/{ near the buses, with little noise. »:%/)r()//z/b’ﬁj appears
dosed. The record shows this was a ya(%/ aclivily.

Oeteber 17, 1999 ((f////mﬁ/ n////y)

T lape dhows a //r/(y/////(/ cvent, with some sereams, and some /(//{7//() . T recard shaws this és @ yﬂ(%/ aclivdty. Thhere &5 discassion in
lthe A()(/r//{/(/ lo the fact that the r/(‘('r(l'/(/(/ of notse on this date was lower in volume than previcus, and that sound volume was a »)’I/é/ﬂ'//ﬂ() view of the

ductor [RTS/30/00 pp. 110, 112/,

Cecember S, 1999 ﬁ%;{//yﬂ(‘/ and (:////(/(ﬁ/)

7

Thoe cvent was a //r/(y/////(/ aent. D ratostants’ counsel stated It &5 an pperlunity lo shote the same in maore detail and more ('/(///r@
the same finds (// /ﬁ(’/{yn’ that goonal //{fyﬁ/, which are more a %{’ﬂ// tesee. One of the valel tactics (// l(r///{'//(;/ and coming cul and loching for the
perion and sc on, it é’/’//»’/ mare dear, and so, /'//ﬁ/?/(////@, i makes it ('/f‘(qy'//o’/ frowwr awdible any yﬁ////{y and sereamin &l because that 5 the same,
r(jy(/r(//ﬁ))’ of the lime of (/(/y <,/(////ﬂ'///m'/'¢ was le, in (/(/y {yﬁ/ &/(»fﬁ s a blank Spaee in the recard) demenitrate the same find o /A/‘/{yd that g an

at //(‘;/A/. "

13
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Thhe ductor testified to /7(‘(0’/'/7 noise from cars and loud yk///‘/iy,
The PBoard nates that the - premises was in operation. some /(///"//{7, and some yk///‘/iy, but low é{y()(/

Cecember 10 1999 ({%;{Hyﬂ(‘/ and (:////(/(ﬁ/)

Thhe ductor testified that, / pegy ple were /(*(m//{y the area /5/ car m(* lape was fadl forwarded and. ,l(//)ﬂ/) - The dector than voluntecred:

i constant level (// /ﬂ%//{y. tlowd /(/%/’/{y m/(// y(*////{y and. dereaming can fust (//'/'//()/ you mad /ﬁ) :/}\(—S)///)) ) //( 0, Y2 /77 / The time of the
ewent was 17 (pue cr later.

The Beard netes fram the lape that there were many cars, with a /(/(7/ erowd @/%(t/'(»//(/y watling Jor their cars. (/5(((/ crder, little
naise, some /r//{yﬁ///’, and a l/(‘([/((ly 417 ey aele reveing ids maler.

Cecember 19, 1999 ((5////(/%/ (r/////)

The tape shows a small (//(y//'///f erowd. with minimal neise. - i appears to be, and the record shows, this was a yﬂ(%/ aclivily.
%;14 268, 2000 @r//zy//f/ and (;C,////%/)
Thhe doctor testified to a wedding qroup in the parking lot. with lend sereaming (2 disewsiion as to the higher valume in the day 5 playback

than //u’//(//) , with the declor daling the valume i due lo his r)’//é/()('//'m* dense /(%i,i(?/ﬁ'f 7,00 y 2 o7 Q(S)/

Board noted that there was y()////{y from the boat area, and some lype o undelermined &/ﬁ{ymm«/ nabse. <,/(//(y/)()ﬂro’ lo the
Board that there was a ”’(”/’///17 in its final sdages @i a fiorse drawn carriage was present. T neise level was lew at the ”’(”/’///17 localion.

. 2/;/1(* 3, 2000 (6/32///7//()/ and (;(’i////%/)

e dector testified that limowsines were lined up cn the //m/'éy majer A{'y ey, Dharms were heard which the decter attrituted te the
//’(1//7//()(///(1/////’(4)’ /@»%)/u) 7/ ‘oc ) Y2 40 / The doctor Stated the limao traffic was greater then than ever before.

»f%;z() review by the DBeard & that there i a constant undelerminable backyraund neise. the cawse and arigin unbncan. q/f///'//y “
feard, There was A()(//y trafic of carsin the, /)rmé/’/{y lot in front of the premises, with A('///"//y from lime lo lime. ((?f(r/yf//o’/'('// was very cvident.

.

v \
Neise wes liégh.
P -, ~
. //7/)//’('(//// testified that on the, June 3 and 4 dates, the major congestion and maliple limausines were not for the aclivities at the

//’(1//7//()////(1/////’(%)’. T /)f('é/(*/l/ was that ancther sehool graduation party deheduled at ancther restawrant, came in error to the /5////7//()/  premises

14
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addtress [RT D) 1/ 00 pp. 64-05 /.
ORDER

We therefore conclude that there is not substantial evidence supportive of the decision.
The record does not support the findings. The bulk of the demonstrative evidence was
improperly included into the record. The same problem of dwelling on the yacht operation as a
reason to deny the application was obvious. The record in this matter shows contrary to the
comments of the ALJ, that the control of groups was evident, in comparison to the record in the
prior matter (AB-7117). Applicant did not receive a fair hearing despite the voluminous record.

Whether the license should or should not granted is a matter for the Department, but it
must act with fairness, quite absent in the present matter.

The decision of the Department is reversed.®

TED HUNT, CHAIRMAN

E. LYNN BROWN, MEMBER

ALCOHOLIC BEVERAGE CONTROL
APPEALS BOARD

e — e > ., p
e,////y final order & filed in aceordance with PBuusiness and . )r(/(/*»)i(«//d Cce $23088, and shall become ofective SO (/((yu’ /('//(’”’"’{7
the date of e filing of this crder @ provided by 23090, 7 of said code.
7~ y . ;. , y =y ) = y
. /////y parly. befere this final crder becomes ofective, may /////y la the afppropriate court o wppeal. or the ()/I/l/(«l’l/l(l G%/)rfwm Coart, Jor

a writ of review of thes final erder in aceordance with PBuiiness and /5’(/(/4)1/0/14 Cocte $23000 « sq.
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