
  

  

  

ISSUED OCTOBER 19, 2000 

BEFORE THE ALCOHOLIC BEVERAGE CONTROL APPEALS BOARD 

OF THE STATE OF CALIFORNIA 

THE STUMPS, INC. 
dba The Stumps 
5947 Adobe Road 
29 Palms, CA 92277, 

Appel lant /Licensee, 

v. 

DEPARTMENT OF ALCOHOLIC 
BEVERAGE CONTROL, 

Respondent. 

) AB-7460 

File: 48/58-282228 
Reg: 98044581 

Administrat ive Law  Judge 
at the Dept.  Hearing: 

 John P. McCarthy 

Date and Place of the 
Appeals Board Hearing: 
      August 3, 2000 
      Los Angeles, CA 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

The Stumps, Inc., doing business as The Stumps (appellant), appeals from a 

decision of the Department  of A lcoholic Beverage Control1 w hich suspended 

appellant’s on-sale general public premises license for 15 days, w ith all 15 days 

stayed during a one-year probationary period, f or an employee attempting t o 

prevent tw o vict ims of t he crime of batt ery from making a report of  the crime to a 

law enforcement agency, being contrary to the universal and generic public welfare 

and morals provisions of  the California Const itut ion, article XX, §22 , and Business 

and Professions Code § 24200, subdivision (a), arising from a violat ion of  Penal 

1 The decision of the Department,  dated July 22,  1999 , is set forth in t he 
appendix. 
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Code §136 .1 (b)(1). 

Appearances on appeal include appellant The Stumps, Inc.,  appearing 

through it s counsel, Ralph Barat Saltsman and Stephen Warren Solomon,  and the 

Department of  Alcoholic  Beverage Control, appearing through its counsel, John W. 

Lewis. 

FACTS AND PROCEDURAL HISTORY 

Appel lant ' s license w as issued on A pri l 14, 1 994.  Thereaf ter,  the 

Department inst itut ed an accusation against appellant charging a violation of  the 

Penal Code.  An administrat ive hearing was held on December 14, 1998,  and April 

21 , 1999,  at w hich t ime oral and documentary evidence was received.  

Subsequent to the hearing, the Department issued its decision which 

determined that  there was a violation.   Appellant t hereaft er filed a timely not ice of 

appeal.

 

2 

2 The accusation sets fort h three counts,  tw o of w hich w ere rejected by the 
Administrat ive Law  Judge (ALJ), as not suf fic iently proven. 

In its appeal, appellant raises the issues that the determinat ion and findings 

are not supported by  substant ial evidence. 

DISCUSSION 

Appel lant  argues that  the f indings are not  supported by  substant ial evidence, 

arguing that t he alleged improper acts or language w ere merely advice as to t iming 

of any report  of t he crime to the police, and not as to w hether a report should be 

filed. A lso, the argument is t hat “ [T]he statute requires more than mere counseling 

or suggestion. The statute requires that t he perpetrator specif ically intend the 

vict im to not f ile a report.” 
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Finding XIII f ound that  Fromdahl, a bouncer “ advised them [t he vict ims] they 

should not call the police.”   The record shows that t w o of t he three marines were 

battered by an unidentif ied patron w hile the marines were watching a show at the 

premises.  Advice w as given to the marines, some of w hich w as good and 

practical, t hat they could be disciplined by the Corps if they reported the incident t o 

the police w hile in an intox icated condit ion [I RT 17-18] .  The marines left  the 

premises due to the return of  the assailant w ith a possible weapon, w ent to the 

home of  one of the marines,  called t heir  Marine Of f icer of  the Day and made a 

report , and thereaf ter called the police [ II RT 16].   The A ppeals Board feels great 

sympathy f or the bouncer, himself a marine, who stated on the record that his 

attempt w as to delay the calling of t he police for the purpose of allow ing time for 

the sobering process to t ake eff ect,  thus prot ecting t he marines involved f rom 

marine discipline, and also, possibly forestalling another conf rontat ion w ith t he 

previous assailant w ho may have had a weapon.  How ever, such well meaning 

view s and intent may not  be as great a factor as appellant w ould desire.  This issue 

is not as broad as appellant w ould have the Appeals Board consider.  The statute 

states in pertinent part: 

 

 

“ ...  every person who at tempt s to prevent or dissuade another person who 
has been a vict im of  a crime ... f rom doing any of t he follow ing ...  (¶) Making 
any report of  that  vict imization to any peace off icer .... ” 

Webster’s Third New  International Dict ionary, 198 6,  defines: 

1.   the w ord “ attempt”  as “ ...  to make an effort t o do, accomplish, solve, or 
affect  (a problem) . .. ,”  at page 1 40; 

2.   the w ord “ prevent”  as “ ...  to keep from happening or existing esp. by 
precaut ionary measures . ..  to hold or keep back (one about  to act) ... ,”  at 
page 1 798; 
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3.   the word “ dissuade”  as “ .. . t o advise or exhort  against (an act ion) . ..  to 
advise (a person) against something –  usu. used with f rom (a faithf ul monitor 
persuading us to w hatever in conduct is gent le, honorable, of  good repute, 
and so silent ly dissuading us f rom base thought s, low  ends, ignoble gains ... 
to divert by advice or persuasion: turn from something by  reasoning ... ,”  at 
page 6 57. 

 

The A dminist rat ive Law  Judge (ALJ) called t he st atute harsh in this part icular 

factual situation, and finds little by the technical violation of the law , to condemn 

the actions of appellant’s employees [Determination of  Issues IV and V]. 

While w e agree w ith t he feelings of the ALJ, w e also determine that t he 

bouncer, a marine,  did attempt to dissuade the marines f rom report ing the crimes 

(the quest ion of  refusal to allow  use of the inside the premises phones is not  an 

issue) [II RT 44, ln 8 -9].   It is our view  that  public policy must demand that  no one 

attempt to restrain the report of  crimes, allowing for the open, immediate, and fair 

resolut ion of  all public  of fenses. 

ORDER 

The decision of the Department is aff irmed.3 

3 This final order is filed in accordance wit h Business and Professions Code 
§23088 , and shall become effective 30  days follow ing the date of the filing of t his 
order as prov ided by §23090.7  of  said code. 

Any party,  before this f inal order becomes effective, may apply to t he 
appropriate court of  appeal, or the California Supreme Court, f or a writ of  review of 
this f inal order in accordance with Business and Professions Code §23090  et seq. 

TED HUNT, CHAIRMAN 
RAY T. BLAIR, JR., MEMBER 
E. LYNN BROWN, MEMBER 
ALCOHOLIC BEVERAGE CONTROL 

APPEALS BOA RD 
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