BEFORE THE ALCOHOLIC BEVERAGE CONTROL APPEALS BOARD
OF THE STATE OF CALIFORNIA
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File: 20-329247 Reg: 06061806

CIRCLE K STORES, INC. dba Circle K 5432

899 Hawthorne Street, Monterey, CA 93940,
Appellant/Licensee

V.

DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL,
Respondent

Administrative Law Judge at the Dept. Hearing: John P. McCarthy

Appeals Board Hearing: October 4, 2007
San Francisco, CA

ISSUED DECEMBER 27, 2007

Circle K Stores, Inc., doing business as Circle K 5432 (appellant), appeals from a
decision of the Department of Alcoholic Beverage Control’ which suspended its license
for 10 days, all of which were conditionally stayed, subject to one year of discipline-free
operation, for its clerk, David Russo, having sold a six-pack of Smirnoff Premium Ice
Malt Beverage to Sarah Mclntyre, a violation of Business and Professions Code section
25658, subdivision (a).

Appearances on appeal include appellant Circle K Stores, Inc., appearing
through its counsel, Ralph B. Saltsman, Stephen W. Solomon, and Ryan M. Kroll, and
the Department of Alcoholic Beverage Control, appearing through its counsel, Nicholas

R. Loehr.

'"The decision of the Department, dated August 17, 20086, is set forth in the
appendix.



AB-8603
FACTS AND PROCEDURAL HISTORY

Appellant's off-sale beer and wine license was issued on May 16, 1997.
Thereafter, on February 22, 2006, the Department instituted an accusation against
appellant charging the unlawful sale of an alcoholic beverage on December 9, 2005.

An administrative hearing was held on June 21, 2006, at which time oral and
documentary evidence was received. At that hearing, Sarah Mcintyre, the decoy,
testified that she was not asked her age or for any identification when she purchased
the Smirnoff malt beverage.

Subsequent to the hearing, the Department issued its decision which sustained
the charge of the accusation and ordered the suspension from which this timely appeal
has been taken. In its appeal, which is accompanied by a motion to augment the
record by the addition of any report of hearing communicated to the Department
decision maker or his advisors, appellant contends that the Department violated the
Administrative Procedure Act? proscriptions against ex parte communications.

DISCUSSION

This contention has been made many times before and has been adjudicated by
the California Supreme Court in Department of Alcoholic Beverage Control v. Alcoholic
Beverage Control Appeals Board (2006) 40 Cal.4th 1 [145 P.3d 462, 50 Cal.Rptr.3d
585] (Quintanar). This Board has followed Quintanar in numerous appeals, remanding
the matters to the Department for evidentiary hearings to resolve the factual issues
regarding ex parte communications raised in these cases. (E.g., Dakramanji (2007)

AB-8572; BP West Coast Products, LLC (2007) AB-8549; Hong (2007) AB-8492;

2 Gov. Code §11430.10 et seq.
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Chevron Stations, Inc. (2007) AB-8488; Circle K Stores, Inc. (2006) AB-8404.) The ex
parte communication contention in the present appeal is virtually identical to those
made in the earlier appeals, and we decide this issue in the present appeal as we did
the same issue in the earlier appeals just cited. An evidentiary hearing is required to
determine whether appellant’s claims are valid.

ORDER
The matter is remanded to the Department for an evidentiary hearing in

accordance with the foregoing opinion.®

FRED ARMENDARIZ, CHAIRMAN

SOPHIE C. WONG, MEMBER

TINA FRANK, MEMBER

ALCOHOLIC BEVERAGE CONTROL
APPEALS BOARD

3This order of remand is filed in accordance with Business and Professions Code
section 23085, and does not constitute a final order within the meaning of Business and
Professions Code section 23089.



	AB - 8603
	BEFORE THE ALCOHOLIC BEVERAGE CONTROL APPEALS BOARD  OF THE STATE OF CALIFORNIA  AB-8603  
	File:  20-329247  Reg:  06061806 
	FACTS AND PROCEDURAL HISTORY 
	DISCUSSION 
	ORDER 







Accessibility Report





		Filename: 

		ab-8603-issued-decision.pdf









		Report created by: 

		



		Organization: 

		







[Enter personal and organization information through the Preferences > Identity dialog.]



Summary



The checker found no problems in this document.





		Needs manual check: 2



		Passed manually: 0



		Failed manually: 0



		Skipped: 0



		Passed: 30



		Failed: 0







Detailed Report





		Document





		Rule Name		Status		Description



		Accessibility permission flag		Passed		Accessibility permission flag must be set



		Image-only PDF		Passed		Document is not image-only PDF



		Tagged PDF		Passed		Document is tagged PDF



		Logical Reading Order		Needs manual check		Document structure provides a logical reading order



		Primary language		Passed		Text language is specified



		Title		Passed		Document title is showing in title bar



		Bookmarks		Passed		Bookmarks are present in large documents



		Color contrast		Needs manual check		Document has appropriate color contrast



		Page Content





		Rule Name		Status		Description



		Tagged content		Passed		All page content is tagged



		Tagged annotations		Passed		All annotations are tagged



		Tab order		Passed		Tab order is consistent with structure order



		Character encoding		Passed		Reliable character encoding is provided



		Tagged multimedia		Passed		All multimedia objects are tagged



		Screen flicker		Passed		Page will not cause screen flicker



		Scripts		Passed		No inaccessible scripts



		Timed responses		Passed		Page does not require timed responses



		Navigation links		Passed		Navigation links are not repetitive



		Forms





		Rule Name		Status		Description



		Tagged form fields		Passed		All form fields are tagged



		Field descriptions		Passed		All form fields have description



		Alternate Text





		Rule Name		Status		Description



		Figures alternate text		Passed		Figures require alternate text



		Nested alternate text		Passed		Alternate text that will never be read



		Associated with content		Passed		Alternate text must be associated with some content



		Hides annotation		Passed		Alternate text should not hide annotation



		Other elements alternate text		Passed		Other elements that require alternate text



		Tables





		Rule Name		Status		Description



		Rows		Passed		TR must be a child of Table, THead, TBody, or TFoot



		TH and TD		Passed		TH and TD must be children of TR



		Headers		Passed		Tables should have headers



		Regularity		Passed		Tables must contain the same number of columns in each row and rows in each column



		Summary		Passed		Tables must have a summary



		Lists





		Rule Name		Status		Description



		List items		Passed		LI must be a child of L



		Lbl and LBody		Passed		Lbl and LBody must be children of LI



		Headings





		Rule Name		Status		Description



		Appropriate nesting		Passed		Appropriate nesting










Back to Top



