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Appearances: Appellant/Protestant: William A. Adams, as counsel for Loretta 
Lewis, 

Respondents: Michael Cho, as counsel for applicant AR Spirits 
Manager, LLC; and Kellie Brady, as counsel for the Department of 
Alcoholic Beverage Control. 

OPINION 

Loretta Lewis (appellant/protestant) appeals from a decision of the Department 

of Alcoholic Beverage Control (Department)1 granting the application of AR Spirits 

Manager, LLC, doing business as Hotel Joaquin (respondent/applicant), for an on-sale 

general restrictive service license. 

1 The decision of the Department, dated December 28, 2021, is set forth in the 
appendix. 
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FACTS AND PROCEDURAL HISTORY 

On October 19, 2017, applicant petitioned for the issuance of a type-70, on-sale 

general restrictive service license.  A type-70 license authorizes the sale or furnishing of 

beer, wine and distilled spirits for consumption on the premises to the establishment’s 

overnight transient occupancy guests or their invitees.  Residents within 100 feet of the 

premises were notified about the application, and a single protest was filed by the 

appellant against the issuance of the license.  

Administrative hearings were held on September 24, 2019, and October 5 - 6, 

2021. Oral and documentary evidence was presented at the hearings concerning the 

application, the Department’s subsequent investigation, and the protest. 

Testimony established that the premises is a three-story split level hotel with 

twenty-two guest rooms located on a major thoroughfare in a mixed-use commercial 

and residential area. It includes an outdoor courtyard surrounded on three sides by the 

hotel and open to a pool area on the southern side. T he pool area is surrounded by a 

concrete wall which varies from six to twenty-five feet in height, covered by vegetation. 

The premises has operated as a hotel known as the Laguna Beach Motor Inn 

since 1946, but has never been licensed by the Department.  It was acquired by the 

applicant in 2017, and after remodeling it opened as the Hotel Joaquin in 2018.  It is 

located in census tract 626.04, which permits 19 on-sale licenses.  The applied-for 

license would constitute the 20th, thereby constituting overconcentration in the tract. 

However, after an investigation, the Department determined that public convenience 

and necessity would be served by issuance of the license because it  will provide a 

convenience to hotel guests by serving alcoholic beverages to them and reducing traffic 

in the area, since guests will not have to leave the hotel to seek alcoholic beverages 
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elsewhere, and the premises is the only licensed hotel within a 1,000-foot radius to 

serve tourists and residents alike in Laguna Beach, a popular tourist destination with 

millions of visitors annually. 

The Laguna Beach Police Department was contacted regarding the application 

for an alcohol license at the premises, and it responded with no objections.  There have 

been no documented law enforcement problems at the premises.  The Laguna Beach 

Planning Department issued a conditional use permit (CUP) to the premises on July 5, 

2017, containing conditions relating to nighttime noise and lighting, restricting alcohol 

service to guests only, and prohibiting live entertainment. (Exh. P-3.)  The applicant was 

issued an interim operating permit (IOP) by the Department, on July 28, 2018, allowing 

the premises to operate until a license is issued, subject to conditions. 

Thirty residents are located within 100 feet of the premises, and each were 

contacted as part of the Department’s investigation.  The Department’s investigations in 

connection with applications for liquor licenses must be made with a view to the 

protection of public welfare and morals.  (Schaub’s, Inc. v. Department of Alcoholic 

Beverage Control (1957) 153 Cal.App.2d 858 [315 P.2d 459].) One resident, the 

appellant herein, filed a protest against the issuance of the license raising two issues: 

1) the premises is located in a residential area, and 2) the premises would interfere with 

the quiet enjoyment of her property due to increased noise and light. 

On February 14, 2019, the applicant signed a Petition for Conditional License 

containing the following nine conditions: 

(1) Sales, service and consumption of alcoholic beverages shall be 
permitted in the pool area between the hours of 12:00 p.m. and 9:00 p.m. 
each day of the week. 

3 

https://Cal.App.2d


AB-9942 

(2) Sales, service and consumption of alcoholic beverages shall be 
permitted in the courtyard lawn area between the hours of 12:00 p.m. and 
10:00 p.m. each day of the week. 

(3) When the said gated pool and courtyard lawn area of the premises is 
being utilized for the sale, service, and consumption of alcoholic 
beverages, a premises employee shall be in attendance and maintain 
continuous supervision at all times of said area. 

(4) There shall be no outdoor entertainment provided between the hours 
of 10:00 p.m. and 8:00 a.m. each day of the week. 

(5) Petitioner(s) shall actively monitor the area under their control in an 
effort to prevent the loitering of persons on any property adjacent to the 
licensed premises as depicted on the most recently certified ABC-253. 

(6) The petitioner(s) shall be responsible for maintaining free of litter the 
area adjacent to the premises over which they have control as depicted 
on the most recently certified ABC-257 and ABC-253. 

(7) Trash shall not be disposed of into outside trash or recycling 
containers between the hours of 10:00 p.m. to 7:00 a.m. 

(8) The parking lot of the premises shall be equipped with lighting of 
sufficient power to illuminate and make easily discernible the appearance 
and conduct of persons on or about the parking lot.  Additionally, the 
position of such lighting shall not disturb the normal privacy and use of 
any neighboring residences. 

(9) A sign shall be posted in a conspicuous space at the entrance/ex it 
point of said patio/terrace/other area, which shall state "NO ALCOHOLIC 
BEVERAGES BEYOND THIS POINT."  Said sign shall measure no less 
than seven inches by eleven inches (7" x 11"), and contain lettering no 
less than one (1) inch height. (Exhibit D-14.)  It was the Department's 
opinion that these conditions should alleviate any adverse impact from the 
issuance of the license. 

(Exh. D-14.)   

The Department is permitted to place conditions on a license “where a protest 

against the issuance of a license is filed and if the department finds that those grounds 

may be removed by the imposition of those conditions. . . .”  (Bus. and Prof. Code 

§ 23800, subdivision (a).) 
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The administrative law judge (ALJ) issued a proposed decision on November 17, 

2021, overruling the protest and recommending that the type-70 license be issued to 

the applicant, subject to conditions. The Department adopted the proposed decision in 

its entirety on December 22, 2021, and a certificate of decision was issued six days 

later. 

Appellant thereafter filed a timely appeal contending: (1) the Department failed to 

address appellant’s first protest issue, namely, that the area is residential, (2) the 

Department’s decision fails to follow its own precedential decision, (3) the decision is 

contradictory in its findings and not supported by substantial evidence, and (4) the 

decision fails to comply with Department rule 61.4. 

DISCUSSION 

I 

STANDARD OF REVIEW 

This Board is bound by the factual findings in the Department’s decision so long 

as those findings are supported by substantial evidence.  The standard of review is as 

follows: 

We cannot interpose our independent judgment on the evidence, and we 
must accept as conclusive the Department’s findings of fact.  [Citations.] 
We must indulge in all legitimate inferences in support of the 
Department’s determination.  Neither the Board nor [an appellate] court 
may reweigh the evidence or exercise independent judgment to overturn 
the Department’s factual findings to reach a contrary, although perhaps 
equally reasonable, result.  [Citations.] The function of an appellate board 
or Court of Appeal is not to supplant the trial court as the forum for 
consideration of the facts and assessing the credibility of witnesses or to 
substitute its discretion for that of the trial court.  An appellate body 
reviews for error guided by applicable standards of review. 

(Dept. of Alcoholic Bev. Control v. Alcoholic Bev. Control Appeals Bd.  (Masani) (2004) 

118 Cal.App.4th 1429, 1437 [13 Cal.Rptr.3d 826].) 
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When findings are attacked as being unsupported by the evidence, the 
power of this Board begins and ends with an inquiry as to whether there is 
substantial evidence, contradicted or uncontradicted, which will support 
the findings.  When two or more competing inferences of equal 
persuasion can be reasonably deduced from the facts, the Board is 
without power to substitute its deductions for those of the Department—all 
conflicts in the evidence must be resolved in favor of the Department’s 
decision. 

(Kirby v. Alcoholic Bev. Control Appeals Bd. (1972) 25 Cal.App.3d 331, 335 [101 

Cal.Rptr. 815]; Harris v. Alcoholic Beverage Control Appeals Board (1963) 212 

Cal.App.2d 106, 112 [28 Cal.Rptr. 74].) 

Therefore, the issue of substantial evidence, when raised by an appellant, leads 

to an examination by the Appeals Board to determine, in light of the whole record, 

whether substantial evidence exists, even if contradicted, to reasonably support the 

Department's findings of fact, and whether the decision is supported by the findings. 

The Appeals Board cannot disregard or overturn a finding of fact by the Department 

merely because a contrary finding would be equally or more reasonable.  (Cal. Const. 

Art. XX, § 22; Bus. & Prof. Code § 23084; Boreta Enterprises, Inc. v. Dept. of Alcoholic 

Bev. Control (1970) 2 Cal.3d 85, 94 [84 Cal.Rptr. 113]; Harris, supra, at p. 114.) 

The California Court of Appeal has placed the burden of proof on the licensee in 

application matters.  (Coffin v. Alcoholic Bev. Control Appeals Bd. (2006) 139 

Cal.App.4th 471, 476-477, 594 [43 Cal.Rptr.3d 420] [“The burden of proof may properly 

be placed upon the applicant in application proceedings”].)  Accordingly, the applicant 

bore the burden of proof at the administrative hearing to present evidence to establish 

that appellant’s protest was unfounded and that it was entitled to the applied-for 

privileges of an on-sale general restrictive service license.   
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Additionally, in a protest matter, a protestant has the burden of  establishing by 

testimony and other competent evidence that the bases for the protest are legitimate.  If 

the applicant is thereafter able to establish that a protest is without proper justification, 

such as, for example, that the concerns expressed are “false, vexatious, frivolous, 

invalid or unreasonable, or without reasonable or probable cause”,2 or that it has taken 

adequate steps to mitigate the concerns of the protestant,3 then the Department may 

appropriately conclude that the applicant has met its burden in establishing that the 

applied-for license should issue notwithstanding the protest.  In the instant decision, the 

Department found that the applicant met its burden, and therefore overruled the protest 

and allowed the license to be issued. 

II 

RESIDENTIAL AREA 

Appellant contends the Department failed to address her first protest issue, 

namely, that the area is residential — implying that there is a zoning violation issue. 

What appellant fails to note in its brief is that the ALJ addressed appellant’s attempt to 

reframe her protest to include a zoning issue at the administrative hearing, and ruled 

that zoning was not an issue to be considered.  Instead, the ALJ ruled that the only 

issues to be considered at the administrative hearing were “whether the issuance of the 

applied [for] license would disturb the quiet enjoyment of nearby residents, under Rule 

61.4, and outdoor hours of operation.”  (1 RT at p. 18.)  Furthermore, the ALJ 

2 Business and Professions Code § 24013 — grounds upon which the 
Department may reject a protest prior to a hearing thereon. 

3 Such as: changes in business operations, agreement to the imposition of 
conditions, or physical changes to the premises — such as sound-proofing, installation 
of lighting, reconfiguration of entrances and exits or patron areas, etc. 
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specifically found that the premises is in compliance with local zoning ordinances. 

(Findings of Fact, ¶ 4.)  It is settled law that the failure to raise an issue or assert a 

defense at the administrative hearing level bars its consideration when raised or 

asserted for the first time on appeal. (Araiza v. Younkin (2010) 188 Cal.App.4th 1120, 

1126-1127 [116 Cal.Rptr.3d 315].) Accordingly, since the zoning issue was rejected at 

the administrative hearing, we need not address the issue further on appeal. 

III 

OTHER ISSUES ADDRESSED TOGETHER 

Appellant’s other issues, that the Department’s decision fails to follow its own 

precedential decision; that the decision is contradictory in its findings and not supported 

by substantial evidence; and that the decision fails to comply with Department rule 61.4, 

will be addressed together as a single issue — namely, was there substantial evidence 

in the record to support the Department’s determination that an on-sale general 

restrictive service license should be issued to the applicant, subject to the conditions 

imposed to mitigate the concerns of the protestant? 

 Rule 61.4 provides, in substance, that no retail license shall be approved where 

the proposed premises or its parking lot are located within 100 feet of a residence. 

However, the rule further provides an exception to that prohibition where the applicant 

establishes that the operation of the business would not interfere with the quiet 

enjoyment of the property of the residents.  (4 Cal. Code Regs. § 61.4.) 

Appellant maintains that the Department erred by not following its own 

precedential decision, No. 19-01-L, in regards to the application of rule 61.4.  As the 

Department points out, appellant never raised the issue of the precedential decision 
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during the three days of hearings so this issue should be barred from consideration. 

(Araiza, supra.) Nevertheless, we will address it briefly. 

Appellant argues that the Department’s precedential decision (in which the 

Department denied the issuance of a license on the basis that it would interfere with the 

quiet enjoyment of nearby residents) mandates denial of the license in this case — 

arguing that the circumstances in the two cases are indistinguishable.  We disagree 

with that characterization, and agree with the Department (see RRB at p. 14) that there 

are indeed many factual differences between the two cases which the Department 

outlines in its Reply Brief.  However, most importantly, as this Board observed in 

Summit Energy Corporation California (2001) AB-7585, at p. 11: 

The Department must, and should, take a broader view than any single 
protestant, and must draw upon its expertise when determining what may 
flow from the issuance of a license.  If a Rule 61.4 protestant's objection is 
treated as a veto, then any application for a license which could be 
granted with appropriate conditions would die stillborn. 

Appellant would have us interpret precedential decision No. 19-01-L as standing for the 

proposition that any protestant claiming interference with the quiet enjoyment of their 

property should have veto power over whether the license is approved by the 

Department.  As the Board said in Summit Energy Corporation California, and as we 

reiterate now, this is an untenable interpretation.  

Rather, under rule 61.4, the ALJ is tasked with balancing the concerns of nearby 

residents with evidence presented by the applicant to establish that the operation of  its 

business would not interfere with the quiet enjoyment of the property of those residents. 

This is a factual determination — i.e., has the applicant taken adequate steps to 

mitigate the concerns of nearby residents? 
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Even if the Board wanted to reweigh the evidence and reach its own 

conclusions, it is prohibited from doing so. Our review of a decision of the Department 

is limited by statute to the following questions: 

(a) Whether the department has proceeded without, or in excess of, its 
jurisdiction. 

(b) Whether the department has proceeded in the manner required by 
law. 

(c) Whether the decision is supported by the findings. 

(d) Whether the findings are supported by substantial evidence in the light 
of the whole record. 

(e) Whether there is relevant evidence, which, in the exercise of 
reasonable diligence, could not have been produced or which was 
improperly excluded at the hearing before the department. 

(Bus. and Prof. Code § 23084.) 

The Department has a broad discretion with respect to the issuance or denial of 

a license. As explained in Koss, we must be guided by the following principles: 

In determining whether facts established by substantial evidence 
constitute good cause for concluding that issuance of a license will not be 
contrary to public welfare or morals, the department exercises a discretion 
adherent to the standard set by reason and reasonable people, bearing in 
mind that such a standard may permit a difference of opinion upon the 
same subject.  If the decision reached is without reason under the 
evidence, the action of the department is arbitrary; constitutes an abuse of 
discretion; and may be set aside.  Where the decision is the subject of 
choice within reason, the department is vested with the discretion of 
making the selection which it deems proper; its action constitutes a valid 
exercise of that discretion; and the appeals board or the court may not 
interfere therewith.  [Citations.] Where the determination of the 
department is one which could have been made by reasonable people, 
the appeals board or the courts may not substitute a decision contrary 
thereto, even though such decision is equally or more reasonable in the 
premises. [Citations.] 

(Koss v. Department of Alcoholic Beverage Control (1963) 215 Cal.App.2d 489, 496 [30 

Cal.Rptr. 219].) 
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In the decision, based on the voluminous record and numerous factual findings, 

the ALJ found: 

[T]he Applicant has made specific efforts to ensure the Premises is a 
good neighbor, and to protect the surrounding neighborhood from any 
adverse impact due to the Applicant's planned operation should the 
type-70 license issue. The Applicant agreed to be bound to more 
restrictive conditions (see Exhibit D l4, copy of Petition for Conditional 
License) and self-imposed restrictions on the Premises' operation to 
ensure the quiet enjoyment of nearby residents. . . . The evidence has 
established that the Applicant takes seriously its responsibility as a 
licensee. The preponderance of the evidence established that all of the 
Applicant's efforts along with the conditions imposed upon its license 
should it issue, will mitigate Protestant's concerns and provide that the 
Premises' operation should not interfere with nearby residents' quiet 
enjoyment of their property.  (Findings of Fact ¶¶ 4, 38, 40, 41, 43, 53, 54, 
61 to 63, 67.) 

(Conclusions of Law, ¶ 9.)  In short, the ALJ balanced the concerns raised by the 

appellant and made a determination that the applicant has taken adequate (and in 

some instances, extensive) steps to mitigate those concerns.  This is the prerogative of 

the ALJ. Findings of Fact paragraphs 4, 38, 40, 41, 43, 53, 54, 61 to 63, and 67 

address the myriad ways the conditions imposed on the license will mitigate appellant’s 

concerns about light, noise, and hours of operation, as well as rebutting several of 

appellant’s claims about problems.  We find that the decision is supported by the 

findings and that the findings are supported by substantial evidence. 

Appellant disagrees with the decision, and would have us reweigh the evidence 

in this matter and reach a different conclusion — something we are prohibited from 

doing when, as here, the decision is supported by the findings and the findings are 

supported by substantial evidence.  We have carefully reviewed the extensive record in 

the matter, and find no error in the decision’s findings or conclusions. It is not this 

Board’s role to re-hear the case and reweigh the evidence — that is the exclusive role 
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of the ALJ and the Department.  The decision is not arbitrary or unreasonable, but is 

amply supported by substantial evidence, and the Board cannot reweigh the evidence 

to reach a contrary conclusion simply because appellant disagrees with the outcome in 

this case. 

ORDER 

The decision of the Department is affirmed.4 

SUSAN A. BONILLA, CHAIR 
MEGAN McGUINNESS, MEMBER 
SHARLYNE PALACIO, MEMBER 
ALCOHOLIC BEVERAGE CONTROL 

APPEALS BOARD 

4 This final order is filed in accordance with Business and Professions Code 
section 23088, and shall become effective 30 days following the date of the filing of this 
order as provided by section 23090.7 of said code. 

Any party, before this final order becomes effective, may apply to the appropriate 
court of appeal, or the California Supreme Court, for a writ of review of this final order in 
accordance with Business and Professions Code section 23090 et seq. Service on the 
Board pursuant to California Rules of Court (Rule 8.25) should be directed to: 
400 R Street, Ste. 320, Sacramento, CA 95811 and/or electronically to: 
abcboard@abcappeals.ca.gov 
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