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Respondent: Jason T. Liu, as counsel for the Department of 
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OPINION 

7-Eleven, Inc. and Mohammad Iqbal Lodhi, doing business as 7-Eleven #14179C 

(appellants), appeal from a decision of the Department of Alcoholic Beverage Control1 

suspending their license for 25 days because their clerk sold an alcoholic beverage to a 

minor in violation of Business and Professions Code2 section 25658(a). 

1 The decision of the Department under Government Code section 11517(c), 
dated March 21, 2023, is set forth in the appendix. 

2 All statutory references are to the Business and Professions Code unless 
otherwise stated. 
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FACTS AND PROCEDURAL HISTORY 

Appellants’ off-sale retail beer and wine license was issued on October 9, 2017. 

There is one prior instance of departmental discipline against the license for violating 

section 25658(a), which occurred approximately eight months before the violation at 

issue in this appeal. 

On June 16, 2021, the Department filed a single-count accusation against 

appellants charging that, on February 26, 2021, appellants’ clerk, Shishpal Kumar (the 

clerk), sold an alcoholic beverage to 19-year-old Dylan Pelkey (the minor). 

This matter was originally argued and submitted for decision on September 29, 

2021. At the September 29th hearing, the minor, Department Agent Jimisa Brown, the 

clerk, and appellant Mohammad Iqbal Lodhi (Lodhi) testified.  An initial proposed 

decision was issued on October 25, 2021 but was rejected by the Department on 

December 14, 2021. On May 9, 2022, the Department issued an order striking the 

testimony of the clerk and remanding the matter to the Administrative Law Judge (ALJ) 

for further proceedings to take additional evidence. The clerk’s testimony was stricken 

after the Department contended that the ALJ improperly allowed the clerk to testify while 

in the same room as Lodhi.3 The Department contended that the testimony was 

tainted, as the clerk repeatedly looked sideways where Lodhi was sitting off camera 

while giving testimony. 

A second administrative hearing was held on August 17, 2022, and the clerk, 

Lodhi, and Agent Brown testified. A second proposed decision was issued on 

September 14, 2022, but was again rejected by the Department on November 1, 2022. 

3 The hearing took place over video conference, so the clerk and Lodhi appeared 
on video in a different physical location than other participants. 
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On March 21, 2023, the Department issued a decision under Government Code section 

11517(c) sustaining the allegation and imposing a 25-day suspension of appellants’ 

license. 

The evidence in the record reflects that the minor entered the licensed premises 

on February 26, 2021, and went to one of the coolers inside. The minor selected a 12-

can pack of White Claw Hard seltzer, an alcoholic beverage, and took it to the sales 

counter. The clerk sold that item to the minor. The minor wore a black protective 

facemask throughout the transaction and was never asked to remove it. The clerk did 

not ask the minor to present any identification to determine if he was at least 21 years 

old. The minor exited the premises after the sale was completed. 

When the minor made his alcoholic beverage purchase, Department supervising 

agent Jason Stockbridge and Agent Brown were observing the licensed premises from 

their car that was parked about 15-20 feet from the sales counter. As the minor exited 

the licensed premises, the agents approached and detained him for further 

investigation. 

The agents asked the minor his age and he told them he was 21 years old and 

presented a false, horizontally formatted, California driver’s license (exhibit A). Agent 

Brown asked the minor whether the identification would come back as valid if she ran it 

through her database. The minor then admitted he was only 19 years old and 

presented his true identification, a vertically formatted and authentic California driver’s 

license that indicated he was only 19 years old (exh. 5). 

The minor told the agents that the clerk did not ask for his identification at the 

time of the sale. The minor testified at the hearing that he presented his false 

identification to a clerk at the licensed premises on another occasion prior to the sale 
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that led to the violation and was 95 percent sure that clerk was clerk Kumar. The 

minor testified that the clerk was the only clerk the minor ever saw at the licensed 

premises. 

At the scene, the minor filled out an affidavit regarding his activity at the licensed 

premises (exh. C). In that document, he indicated he was not asked for any 

identification and did not show any identification in connection with his purchase of the 

White Claw seltzer. He indicated he had been to the licensed premises in the past but 

had not purchased alcoholic beverages there. However, his statement also indicated 

that he showed his false identification at the licensed premises in the past but did not 

specify who he had shown it to or for what purpose it was displayed. 

The agents issued the minor a citation for possession of a false identification and 

purchasing alcoholic beverages at the licensed premises. The agents then contacted 

the clerk, who told them he primarily spoke Hindi, so the agents interviewed him using 

an interpreting service via a phone link. The clerk told the agents that he had worked 

at the licensed premises for two to three months to help his uncle. He told the agents 

that he asked the minor for his identification, but the minor refused to present one. The 

clerk said the minor had been a customer at the store before, but he had never sold him 

alcoholic beverages. 

During the first hearing, on September 29, 2021, the clerk testified through a 

Punjabi (not Hindi) interpreter. The clerk testified that he did not request any 

identification from the minor, nor did he review or examine any identification in 

connection with the sale. He testified that he recognized the minor as a regular 

customer, and that the minor had purchased alcoholic beverages at the store earlier 

that same day and presented a false identification to show he was at least 21 years old. 
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The clerk testified that he had examined the false identification on three to four 

occasions prior to February 26, 2021, and looked at the minor’s photo, his height, his 

weight, and those were consistent with the physical appearances of the minor.4 The 

clerk also testified that he had scanned the identification and that the computer reader 

indicated that it was “OK” to sell the minor alcoholic beverages. The clerk stated that 

he told the agents’ Hindi interpreter that he had viewed the minor’s identification on a 

prior occasion or occasions. 

At the second hearing, the clerk testified that he was 20 years old and had 

worked at the licensed premises for about one year prior to the date of the violation. 

The clerk stated that he was trained by a store manager for about one week and then 

worked under a manager’s supervision. When presented an identification, the clerk 

was trained to check the date of birth, hair color, eye color, photograph, expiration date, 

and then run the identification through the sales register. 

The clerk testified that when the sales register scanned an alcoholic beverage, it 

prompted the salesclerk to verify the customer’s age. Appellants’ policy was to 

examine the identifications of those customers who did not appear at least 35 years old 

and to scan the identification into the register. If the person was at least 21 years old, 

the register would process the sale. The register had an override function so that a 

clerk could manually enter a birthdate. 

4 Other than a false birthdate and a false address, there was no evidence 
presented that there were any apparent or observable faults, deficiencies, 
imperfections, or imprecisions in the false identification that would have or should have 
caused a reasonable person to reject it as a bona fide identification. Similarly, there 
was no evidence presented that the false identification was sufficiently similar to a 
legitimate identification that a reasonable prudent person would accept it after careful 
examination. Although a full color copy of the false identification was offered as 
evidence, neither party sought to introduce the actual false identification as an exhibit. 

5 



AB-9966 

The clerk considered the minor a regular customer and testified that he had 

waited on the minor three or four times at the licensed premises. However, the clerk 

only checked the minor’s identification one time prior to the violation and the transaction 

on February 26, 2021 was the first time that the minor purchased alcohol. 

About one month prior to the transaction at issue, the clerk examined the minor’s 

false identification in connection with a cigarette purchase. The clerk examined the 

minor’s false identification for his age, name, and if the photo on it matched the minor. 

The clerk noted the photo on the identification was of the minor. The eye color, weight, 

and height on the identification also matched the minor. The clerk looked at the front 

and back of the identification and noted it was not expired. The clerk also testified that 

he scanned the identification through the cash register. 

Based upon his examination of the minor’s false identification, he determined it 

appeared authentic and established the minor was at least 21 years old. During the 

alcoholic beverage sale to the minor on February 26, 2021, the clerk relied upon his 

earlier check of the minor’s identification and did not ask to inspect the identification 

again. The clerk manually entered a birthdate into the sales register such that the 

register calculated the minor was at least 21 years old and cleared the alcoholic 

beverage for sale. 

Lodhi testified that appellants established a training program for new employees 

where they receive instructions on how to check identifications and how to detect false 

identifications. Thereafter, a manager or trainer works alongside the new employee for 

a week to ten days to provide on-site training. At the time of the transaction with the 

minor, an override feature existed on the cash register system, allowing a clerk to 

complete the sale of alcohol without the clerk inspecting the customer’s identification. 
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After the sale in question, appellants removed this option, so that now any customer 

purchasing alcohol must provide an identification to the clerk, who must run it through 

the register. Lodhi testified that Kumar was dismissed from employment based upon 

the violation at issue in this appeal. 

Based on the evidence offered, the Department sustained the allegation and 

determined that appellants failed to establish reasonable reliance on a false 

identification as required by section 25660. Appellants filed a timely appeal contending 

that the Department erred: 1) by striking the testimony of the clerk during the first 

hearing due to the Department’s failure to timely object and because there was no 

evidence of undue influence or witness tampering, and; 2) for rejecting appellants’ 

affirmative defense under section 25660 because the false identification was not used in 

the violation at issue. 

DISCUSSION 

I. 

STRIKING CLERK KUMAR’S TESTIMONY 

Appellants contend that the Department improperly struck the clerk’s testimony 

after the September 29, 2021 hearing because Department counsel failed to timely 

object and failed to offer any evidence to support the assertion of undue influence or 

witness tampering. (Appellants’ Opening Brief at pp. 3-6.)  

The Board is authorized to review a decision of the Department to determine 

"[w]hether there is relevant evidence ... which was improperly excluded at the hearing 

before the department." (Bus. & Prof. Code, § 23084; see also Cal. Const, art. XX, § 22 

[providing remand as remedy in such cases].) Appellants are generally correct that 

“[a]n appellate court will ordinarily not consider procedural defects or erroneous rulings, 
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in connection with relief sought or defenses asserted, where an objection could have 

been but was not presented to the lower court by some appropriate method … .” 

(Doers v. Golden Gate Bridge etc. Dist. (1979) 23 Cal. 3d 180, 184, [588 P.2d 1261, 

1263].) However, appellants have not cited any legal authority to support their position 

that the Department was required to provide evidence of actual undue influence or 

tampering in order to strike the clerk’s testimony. The Department argues in its Reply 

Brief that it did, in fact, object twice to Lodhi and the clerk being in the same room while 

the clerk was testifying.  (Department’s Reply Brief at pp. 13-14.) 

The California Constitution provides: 

No judgment shall be set aside, or new trial granted, in any cause, on the 
ground of misdirection of the jury, or of the improper admission or rejection 
of evidence, or for any error as to any matter of pleading, or for any error 
as to any matter of procedure, unless, after an examination of the entire 
cause, including the evidence, the court shall be of the opinion that the 
error complained of has resulted in a miscarriage of justice. 

(Cal. Const., art. VI, § 13, emphasis added.) Thus "even where a trial court improperly 

excludes evidence, the error does not require reversal of the judgment unless such 

error resulted in a miscarriage of justice." (Poniktera v. Seiler (2010) 181 Cal.App.4th 

121, 142 [104 Cal.Rptr.3d 291].) The burden falls on the complaining party "to 

demonstrate it is reasonably probable a more favorable result would have been reached 

absent the error." (Ibid., citing Tudor Ranches, Inc. v. State Comp. Ins. Fund (1998) 65 

Cal.App.4th 1422, 1431–1432 [77 Cal.Rptr.2d 574]; see also Estate of Thottham (2008) 

165 Cal.App.4th 1331, 1341-1342 [81 Cal.Rptr.3d 856] ["Error in excluding evidence is 

a ground for reversing a judgment only if the error resulted in a miscarriage of justice, 

and that a different result would have been probable if the error had not occurred."].) 
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Here, appellants have not met their burden of demonstrating that a more 

favorable result would have been reached had the clerk’s testimony been admitted.5 

The record reflects that the clerk gave three different statements involving the 

transaction at issue and his familiarity with the minor and the false identification; one 

statement at the licensed premises on the day of the violation and oral testimony on 

September 29, 2021 and August 17, 2022. In the Board’s view, the Department 

unnecessarily went through the process of striking the clerk’s testimony from September 

29, 2021, when it could have easily (and probably more appropriately) considered it and 

rejected it as not credible, which is its right as the ultimate trier of fact. (See 

Pescosolido v. Smith (1983) 142 Cal.App.3d 964, 970-971 [191 Cal.Rptr. 415] ["The 

trier of fact . . . is the sole judge of the credibility of the witnesses [and] may disbelieve 

them even though they are uncontradicted if there is any rational ground for doing so . . 

."].) 

Appellants erroneously believe that admitting the clerk’s September 29th 

testimony requires the Department to give it weight. Yet, a reasonable inference from 

the record is that the Department simply did not believe the clerk’s testimony. The 

Board has no power to say otherwise. (See Kirby v. Alcoholic Bev. etc. Appeals Bd. 

(1972) 25 Cal.App.3d 331, 335 [101 Cal.Rptr. 815] [“When two or more inferences can 

be reasonably deduced from the facts, the reviewing court is without power to substitute 

its deductions for those of the department.”].) For these reasons, the Board finds that, 

even if the Department erred by striking the testimony of the clerk, appellants have 

5 Since the Board holds that appellants have not shown that a more favorable 
result would have been reached absent the error, it abstains from determining whether 
the Department actually objected to the clerk testifying in the same room as Lodhi. 
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failed to show that it was probable they would have achieved a more favorable result, 

had the testimony been admitted. 

II. 

SECTION 25660 

Appellants also contend the Department erred in rejecting their section 25660 

defense. (AOB, at pp. 7-11.) Specifically, appellants argue that the Department erred 

by finding that the clerk could not reasonably rely on his prior inspection of the minor’s 

false identification when he sold the minor the seltzer.  (Ibid.) 

Section 25660(c) provides: 

Proof that the defendant-licensee, or his or her employee or agent, 
demanded, was shown, and acted in reliance upon bona fide evidence in 
any transaction, employment, use, or permission forbidden by Section 
25658, 25663, or 25665 shall be a defense to any criminal prosecution 
therefor or to any proceedings for the suspension or revocation of any 
license based thereon. 

(Department of Alcoholic Beverage Control v. Alcoholic Beverage Control Appeals Bd. 

(2004) 118 Cal.App.4th 1429, 1444-1445 [13 Cal.Rptr.3d 826, 837] (Masani).) 

However, section 25660 must be narrowly construed and the licensee has the burden of 

establishing the defense.  (Lacabanne Properties, Inc. v. Alcoholic Beverage etc. 

Appeals Board (1968) 261 Cal.App.2d 181, 189-190 [67 Cal.Rptr. 734] (Lacabanne).) 

One of the requirements of section 25660 is that a licensee must show that 

reliance on the false identification was reasonable. (Lacabanne, supra, at p. 189; 5501 

Hollywood v. Dept. of Alcoholic Bev. Control (1957) 155 Cal.App.2d 748, 753-754 [318 

P.2d 820] (5501 Hollywood).)  In other words, a licensee (or employee) must exercise 

the caution that a reasonable and prudent person would show in the same or similar 
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circumstances. (Lacabanne, supra, at p. 189; Farah v. Alcoholic Bev. Control Appeals 

Bd. (1958) 159 Cal.App.2d 335, 339 [324 P.2d 98]; 5501 Hollywood, supra, at p. 753.) 

Finally, the Department’s findings regarding a section 25660 defense will be 

upheld so long as those findings are supported by substantial evidence. (Masani, 

supra, at p. 1437; Kirby v. Alcoholic Beverage Control Appeals Bd. (1968) 261 

Cal.App.2d 119, 122 [67 Cal.Rptr. 628] [“In considering the sufficiency of the evidence 

issue the court is governed by the substantial evidence rule[;] any conflict in the 

evidence is resolved in favor of the decision; and every reasonably deducible inference 

in support thereof will be indulged. [Citations.]”.)  Substantial evidence is “evidence of 

ponderable legal significance, which is ‘reasonable in nature, credible and of solid 

value.’ ” (County of Los Angeles v. Commission on State Mandates (1995) 32 

Cal.App.4th 805, 814 [38 Cal.Rptr.2d 304, 307–308], internal citations omitted.) 

In the instant case, the Department made the following findings regarding 

appellants’ section 25660 defense: 

15. […] Here, Kumar testified that Pelkey had not purchased alcoholic 
beverages at the store previously. He further testified that the one time he 
had viewed Pelkey's identification was approximately one month prior and 
in connection with a sale of tobacco products. Based upon Kumar's 
testimony, two things are clear: (1) there was no temporal nexus between 
the checking of identification and the alcohol sales transaction (i.e., 
checking the identification one month before the transaction in question is 
not "at or about the time" of the sale); and (2) the prior showing of 
identification was not in connection with a transaction forbidden by section 
25658. […] Since the prior showing of identification here was not in 
connection with a transaction prohibited by section 25658 and the action 
to suspend or revoke the license is not based upon a transaction in which 
identification was demanded or shown, the defense must fail. 

16. […] When considering the totality of circumstances under the facts of 
the instant case, Respondent has failed to meet its burden of establishing 
the affirmative defense. While Kumar testified that Pelkey was a "regular 
customer," he then testified that Pelkey had only been in the store "three 
or four times." Kumar also testified that Pelkey had never purchased 
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alcoholic beverages at the store previously and that he had checked his 
identification on only one prior occasion in connection with the purchase of 
tobacco. Taken together, there is scant evidence that minor Pelkey was 
"memorable and well-known" to Kumar or that Kumar "reasonably relied 
on the false identification on multiple prior occasions. 

(Determination of Issues, ¶¶ 15-16.)  

Based on the above and after a review of the record, the Department's findings 

regarding appellants section 25660 defense are supported by substantial evidence. It 

is reasonable for the Department to find that the minor was not a “regular customer” 

based upon three or four visits to the licensed premises. Further, the Department is 

reasonable in finding that a single inspection of an identification over a month before the 

sale at issue (and not related to the sale of alcohol) was insufficient to establish a 

defense under section 25660.6 The Department rejected the contradictory testimony of 

the clerk and the minor that the minor had previously sold the minor alcohol (even 

earlier that same day) and inspected the minor’s false identification on “three to four 

occasions.” The Board cannot simply second guess the Department and reach a 

different conclusion based upon its own observations of the evidence. The 

Department’s decision is supported by substantial evidence and, therefore, the 

Department's findings must stand. 

6 Tobacco products are not covered by sections 25658, 25663, or 25665. Thus, 
a clerk cannot rely on an inspection of a false identification during a sale for tobacco to 
establish a defense under section 25660. 
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ORDER 

The decision of the Department is affirmed.7 

SUSAN A. BONILLA, CHAIR 
MEGAN McGUINNESS, MEMBER 
SHARLYNE PALACIO, MEMBER 
ALCOHOLIC BEVERAGE CONTROL 

APPEALS BOARD 

7 This final order is filed in accordance with Business and Professions Code 
section 23088 and shall become effective 30 days following the date of the filing of this 
order as provided by section 23090.7. 

Any party, before this final order becomes effective, may apply to the appropriate 
court of appeal, or the California Supreme Court, for a writ of review of this final order in 
accordance with Business and Professions Code section 23090 et seq. Service on the 
Board pursuant to California Rules of Court (Rule 8.25) should be directed to: 400 R 
Street, Ste. 320, Sacramento, CA 95811 and/or electronically to: 
abcboard@abcappeals.ca.gov. 

13 

mailto:abcboard@abcappeals.ca.gov


APPENDIX 



































BEFORE THE ALCOHOLIC BEVERAGE CONTROL APPEALS BOARD 

OF THE STATE OF CALIFORNIA 
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) DECLARATION OF SERVICE ) 
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) 

I, MARIA SEVILLA, declare that I am over the age of eighteen (18) years, 
and not a party to the within action; that my place of employment and business is 
400 R Street, Suite 320, Sacramento, CA; that on the 7th day of August, 2023, I 
served a true copy of the attached Decision of the Alcoholic Beverage Control 
Appeals Board in the above-entitled proceeding on each of the persons named 
below: 

BY E-MAIL or ELECTRONIC TRANSMISSION: Based on a court order or an 
agreement of the parties to accept service by e-mail or electronic transmission, I 
caused the document(s) to be sent to the person(s) at the e-mail address(es) 
listed below: 

DEAN LUEDERS 
ACTLegally 
P. O. Box 1577 
Carmichael, CA 95609 
dean.lueders@actlegally.com 

Department of ABC 
Office of Legal Services 
3927 Lennane Drive, Suite 100 
Sacramento, CA 95834 
yuri.jafarinejad@abc.ca.gov 

I declare under penalty of perjury that the foregoing is true and correct. 
Executed at Sacramento, California, on the 7th day of August 2023. 

MARIA SEVILLA 
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