
 

 
 

 

  

 

     

   

     

     

   

   
 

BEFORE THE ALCOHOLIC BEVERAGE CONTROL APPEALS BOARD 
OF THE STATE OF CALIFORNIA 

AB-9970 
File: 20-558887; Reg: 22092465 

APRO, LLC, 
dba United Oil #5748 

6401 Dublin Boulevard 
Dublin, CA 94568, 
Appellant/Licensee 

v. 

DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL, 
Respondent 

Administrative Law Judge at the Dept. Hearing: David W. Sakamoto 

Appeals Board Hearing: September 15, 2023 
Sacramento, CA/Telephonic 

ISSUED SEPTEMBER 19, 2023 

Appearances: Appellant: Adam N. Koslin, of Solomon, Saltsman & Jamieson, as 
counsel for Apro, LLC, 

Respondent: Trisha Pal, as counsel for the Department of 
Alcoholic Beverage Control.  

OPINION 

Apro, LLC, doing business as United Oil #5748 (appellant), appeals from a 

decision of the Department of Alcoholic Beverage Control1 suspending its license for ten 

days, because its clerk sold an alcoholic beverage to a police minor decoy, in violation 

of Business and Professions Code2 section 25658(a). 

1The decision of the Department, dated May 2, 2023, is set forth in the appendix. 

2 All statutory references are to the California Business and Professions Code 
unless otherwise stated. 



 

 

 

    

   

    

  

     

      

   

     

    

  

 

   

    

     

 

  

  

  

   

  

   

 

AB-9970 

FACTS AND PROCEDURAL HISTORY 

Appellant's off-sale retail beer and wine license was issued on January 27, 2016. 

There is no evidence of prior departmental discipline against the license. 

On August 19, 2022, the Department filed a single-count accusation against 

appellant charging that, on May 19, 2022, appellant’s clerk, Jamil West (the clerk), sold 

an alcoholic beverage to 19-year-old Cassandra Devenney (the decoy).  Although not 

noted in the accusation, the decoy was working for the Department at the time. 

At the administrative hearing held on January 11, 2023 and March 9, 2023, 

documentary evidence was received, and testimony concerning the sale was presented 

by the decoy, and Agents Katrina Johnson and Matt Elvander.  Cody Kucsak (Kucsak), 

a second decoy involved in Department minor decoy operations on May 19, 2022, 

testified on behalf of appellant. 

Evidence established that on May 19, 2022, the decoy and Kucsak were with 

Department agents at a Best Western Inn in Pleasanton, California. From the hotel, 

Agent Johnson placed an order with appellant’s premises for a six pack of Bud Light 

beer using her smart-phone and an Uber Eats application.  As part of the electronic 

order process, Agent Johnson affirmed she was at least 21 years old and gave the 

name “Katrina” for the order. 

A short time later, West, an Uber Eats delivery driver, arrived at the hotel carrying 

a white plastic bag containing the six pack of beer Agent Johnson ordered. West 

arrived at the decoy’s hotel room and knocked on the door.  After the decoy opened the 

door, West handed her the plastic bag containing the beer and left the area. West did 

not verify if the decoy was at least 21 years of age.  He did not ask to view her 
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AB-9970 

identification, did not ask her age, or otherwise take any step to determine she was at 

least 21 years old. 

After the decoy took delivery of the beer from West, agents detained West and 

identified themselves as peace officers. West indicated that he did not check the 

decoy’s identification. He told agents that he worked for Uber Eats and picked up the 

beer at appellant’s licensed premises.  West advised that he was not aware of any 

Uber Eats’ policy about alcoholic beverage deliveries.  Agent Elvander took a photo that 

depicted West and the decoy, who was holding the plastic bag containing the beer. 

(Exhibit 4.) 

Agent Elvander went to the licensed premises and met with store manager Ashly 

Black (“Black”).  Black provided a sales receipt for the beer delivered to the decoy. 

Agent Elvander also asked Black a series of questions. Black told Agent Elvander that 

appellant received the order for beer and it was to be delivered via Uber Eats, a third 

party vendor. The beer was bagged and tagged in the driver’s presence, and the bag 

had a red tag on it indicating the bag contained alcohol.  Appellant understood that it 

would be responsible if the delivery driver delivered alcoholic beverages to a minor, and 

that its bag had a tag stating “Proof of Age and Identify must be shown prior to delivery.” 

(Exh. 8.)  Appellant also cancelled a previous delivery driver because he was under 21 

years old. 

After the hearing, the administrative law judge (ALJ) issued a proposed decision 

sustaining the single count against appellant and recommending a 10-day suspension. 

The department adopted the proposed decision in its entirety on May 2, 2023. 

Appellant filed a timely appeal contending that the Department’s findings are not 

supported by substantial evidence. 
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DISCUSSION 

I 

DECOY’S AGE 

Appellant contends that the Department’s findings regarding the decoy’s age are 

not supported by substantial evidence.  (Appellant’s Opening Brief, at pp. 5-6.)  Namely, 

appellant contends that a case report (exhibit A) shows a date of birth for the decoy that 

would have made her well over 21 on the date of the operation. (Id. at p. 5.)  This report 

is contradicted by the decoy’s testimony that she was 19 years old on the date of the 

operation.  Based on the above, appellant contends that the Department failed to offer 

“clear and convincing evidence […] showing Decoy Cassandra to be a minor at the time 

of the alleged delivery.”  (Id. at p. 6.) 

Rule 141.1(a)3 requires that a “law enforcement agency may only use a person 

under 21 years of age to attempt to purchase alcoholic beverages for delivery … .” 

Here, the Department found that the decoy was 19 years old on the date of the 

operation. (Findings of Fact ¶ 4.) Therefore, this Board is required to defer to those 

findings so long as they are supported by substantial evidence.  (See Department of 

Alcoholic Beverage Control v. Alcoholic Beverage Control Appeals Bd. (Southland) 

(2002) 103 Cal.App.4th 1084, 1094 [127 Cal.Rptr.2d 652, 659] [citing Kirby v. Alcoholic 

Beverage Control Appeals Bd. (1968) 261 Cal.App.2d 119, 122 [67 Cal.Rptr. 628] [“In 

considering the sufficiency of the evidence issue the court is governed by the 

substantial evidence rule[;] any conflict in the evidence is resolved in favor of the 

decision; and every reasonably deducible inference in support thereof will be indulged. 

3 All references to rule 141 and its subdivisions are to Title 4, section 141 of the 
California Code of Regulations. 
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[Citations.]”; see also Kirby v. Alcoholic Bev. etc. Appeals Bd. (1972) 25 Cal.App.3d 

331, 335 [101 Cal.Rptr. 815] [“When two or more inferences can be reasonably 

deduced from the facts, the reviewing court is without power to substitute its deductions 

for those of the department.”].)  “Substantial evidence” is “evidence of ponderable legal 

significance, which is ‘reasonable in nature, credible and of solid value.’ ”  (County of 

Los Angeles v. Commission on State Mandates (1995) 32 Cal.App.4th 805, 814 [38 

Cal.Rptr.2d 304, 307–308], internal citations omitted.) 

At the hearing on January 11, 2023, the decoy testified that she was 19 years old 

on May 19, 2022, the date of the operation. (Reporter’s Transcript, p. 66:17-21.)  Based 

on that testimony, the Department determined the decoy complied with rule 141.1. 

Although the Department’s report (exh. A) lists a different date of birth for the decoy, a 

date which would have made the decoy older than 21 years of age on the date of the 

operation, the Department impliedly rejected the date of birth in the report as a 

typographical error.  In any event, it is clear that the Department gave greater weight to 

the decoy’s testimony of her age, rather than the age listed in exhibit A. The Board 

sees no error with the Department’s weighing of the evidence.  The decoy’s testimony 

as to her age is “reasonable in nature, credible and of solid value.” (County of Los 

Angeles, supra, 32 Cal.App.4th at 814.) 

Based on the above, the Department’s findings regarding the decoy’s age must 

stand.  Ultimately, appellants are asking this Board second-guess the Department and 

reach a different result. Extensive legal authority prohibits this Board from doing so. 

(Southland, supra, 103 Cal.App.4th at 1094.) 
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II 

DELIVERY TO THE DECOY 

Appellant contends that the Department’s finding that appellant “delivered” 

alcohol to the decoy is not supported by substantial evidence.  (AOB, at pp. 6-7.)  

Specifically, appellant argues that the decoy merely “took delivery on behalf of the 

actual purchaser … .”  (Id. at 7.) Appellant contends that the actual purchaser was 

Agent Johnson, who was in the adjacent room. (Ibid.) 

Rule 141.1(b) states: 

For purposes of this section, “delivery” shall mean any transfer of alcoholic 
beverages by a licensee, or an employee or agent of a licensee, to a 
person under 21 years of age, pursuant to an order made by internet, 
telephone, other electronic means, or any method of ordering other than in 
person at the licensed premises. 

Here, the Department made the following determinations: 

6. Based on the evidence presented at the hearing, cause for suspension 
or revocation of respondent’s license exists … because on May 19, 2022, 
Jamil West, one of respondent’s agents, delivered or furnished an 
alcoholic beverage, to-wit: a six pack of Bud Light beer, to Cassandra 
Devenney, a person who was under the age of 21 … . 

(Determination of Issues, ¶ 6.) 

We agree with the Department. Substantial evidence supports the Department’s 

findings that West was appellant’s agent, and that he delivered alcoholic beverages to the 

decoy, who was under the age of 21 years old.  The fact that Agent Johnson placed the 

order for the alcoholic beverages is immaterial.  West ultimately did not deliver the 

beverages to Agent Johnson.  Appellant’s argument that the decoy was merely accepting 

delivery on behalf of Agent Johnson attempts to override common sense. Further, the 

Board is prohibited from reweighing the evidence or exercising its independent judgment 

to overturn the Department’s factual findings to reach a contrary, although perhaps 
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AB-9970 

equally reasonable, result. (Department of Alcoholic Beverage Control v. Alcoholic 

Beverage Control Appeals Bd. (2004) 118 Cal.App.4th 1429, 1437 [13 Cal.Rptr.3d 826, 

837].)  The Department found that delivery was made to the decoy, not Agent Johnson. 

That finding is supported by substantial evidence. Therefore, the Department’s decision 

regarding this issue must be affirmed. 

ORDER 

The decision of the Department is affirmed.4 

SUSAN A. BONILLA, CHAIR 
MEGAN McGUINNESS, MEMBER 
SHARLYNE PALACIO, MEMBER 
ALCOHOLIC BEVERAGE CONTROL 

APPEALS BOARD 

4 This final order is filed in accordance with Business and Professions Code 
section 23088 and shall become effective 30 days following the date of the filing of this 
order as provided by section 23090.7. 

Any party, before this final order becomes effective, may apply to the appropriate 
court of appeal, or the California Supreme Court, for a writ of review of this final order in 
accordance with Business and Professions Code section 23090 et seq. Service on the 
Board pursuant to California Rules of Court (Rule 8.25) should be directed to: 400 R 
Street, Ste. 320, Sacramento, CA 95811 and/or electronically to: 
abcboard@abcappeals.ca.gov. 
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