
BEFORE THE ALCOHOLIC BEVERAGE CONTROL APPEALS BOARD OF THE STATE 
OF CALIFORNIA 

AB-9997 
File: 47-641321; Reg: 23093054 

HALFTIME SPORTS BAR, LLC, 
dba Halftime Sports Bar 

300 Broadway 
Oakland, CA 94607-3085, 

Appellant/Licensee 

v.   

JAMES YOUNT, et. al. 
Protestants, and; 

DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL 
Respondent 

Administrative Law Judge at the Dept. Hearing: David W. Sakamoto 

Appeals Board Hearing: July 19, 2024 
Sacramento, CA/Videoconference 

ISSUED JULY 23, 2024 

Appearances: Appellant: Joe Rogoway, Rogoway Law Group, as Counsel 
   For Halftime Sports Bar, LLC, 

Respondent: Matthew Gaughan, as Counsel for the 
Department of Alcoholic Beverage Control. 

OPINION 

I. INTRODUCTION 

Appellant, Halftime Sports Bar, LLC, applied to the Department of Alcoholic 

Beverage Control (“the Department”) to exchange and transfer Appellant’s liquor 

license. Five people protested Appellant’s application. The Department 

sustained the protestor’s claims and denied Appellant’s application.0F 

1 Appellant 

1 The Department’s decision under Government Code section 11517(c), 
dated January 18, 2024, is set forth in the appendix. 
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appealed the Department’s decision.  Appellant’s appeal asks the Alcoholic 

Beverage Control Appeals Board (“the Board”) to address five issues. As written in 

the Notice of Appeal, they are:  

1) Has Applicant established that issuance of the on-sale retail license in 

Applicant’s census tract would serve public convenience or necessity? 

2) Has Applicant demonstrated that, if licensed, the presence of its 

premises within 100 feet of residences would not interfere with the quiet 

enjoyment of those residences by their occupants? 

3) Was it unreasonable to deny Applicant’s license of the basis of a single 

instance of selling alcoholic beverages prior to licensure? 

4) Did Applicant’s unintentional error concerning the change of its entity 

name justify denial of its license? 

5) Should Applicant have been granted a rehearing, with assistance of 

counsel, to present new facts and evidence justifying issuance of the 

license? 

Pursuant to Article XX, section 22 of the California Constitution, and for the 

reasons stated below, the Department’s decision is affirmed. 

II. FACTS 

  A.   Background 

Mr. James Dailey owns Halftime Sports Bar, LLC.  Mr. Dailey, through Halftime 

Sports Bar, LLC, owns and operates a sports bar called Halftime Sports Bar. From 

2012 to 2022, Halftime Sports Bar was located at 316 14th Street, Oakland, 
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California. Halftime Sports Bar had a type 48 retail on-sale general public premises 

license.  A type 48 license allows the sale of beer, wine, and distilled spirits for 

consumption on the licensed premises.   Feeling that the area around 14th Street 

was becoming increasingly dangerous, Mr. Dailey moved Halftime Sports Bar to 

300 Broadway, Oakland, California.  Mr. Dailey spent $200,000 in renovations to 

turn the new location into a restaurant. Notably, Mr. Dailey installed 25 televisions 

so his patrons could watch sporting events.  Because Mr. Dailey moved Halftime 

Sports Bar and turned it into a restaurant, Mr. Dailey applied to the Department for 

two things.  First, Mr. Dailey asked to exchange Halftime Sports Bar’s type 48 

license to a type 47 retail on-sale general bona fide eating place license.  A type 

47 license allows the sale of beer, wine, and distilled spirits at a restaurant. And 

second, Mr. Dailey asked to transfer the license to Halftime Sports Bar’s new 

location.   

  B.   Halftime Sports Bar’s New Location 

Halftime Sports Bar’s new location is in Jack London Square.  Jack London 

Square is a mixed-use commercial and residential area.  It is also Oakland’s 

premier entertainment and tourist destination.  There are no churches, schools, 

hospitals, playgrounds, or other “consideration points” in this area.  This location is 

in census tract 9832. This census tract is allowed one liquor license, but there are 

20 licenses issued in this area. Within 1,000 feet of Halftime Sports Bar, there are 11 

businesses with liquor licenses. The previous tenant of Halftime Sports Bar’s new 

location had a type 47 license.  Halftime Sports Bar is also located across the 
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street from a 16-floor condominium building.  There are approximately 200 people 

living in the building.  All the people who protested Mr. Dailey’s application lived in 

this building. 

  C.   Halftime Sports Bar’s Name 

In 2018, Mr. Dailey changed the name of Halftime Sports Bar, LLC to Sports 

Bar, LLC. This name change was recorded with California’s Secretary of State. On 

the application Mr. Dailey submitted to the Department in 2022, Mr. Dailey wrote 

the applicant’s name as “James Dailey dba Halftime Sports Bar” or “Halftime 

Sports Bar, LLC.”  But because of the name change in 2018, the Department 

alleged Mr. Dailey put the incorrect name on the application.  According to Mr. 

Dailey, however, putting the incorrect name was nothing more than a simple 

mistake.  Mr. Dailey became aware of this mistake during the administrative 

hearing for this case. To correct it, Mr. Dailey changed the name to its original 

name: Halftime Sports Bar, LLC. 

  D. Selling Alcoholic Beverages Before Receiving License 

In September 2022, the Department learned that Halftime Sports Bar may 

have been selling alcoholic beverages without a license at its new location.  

In October 2022, the Department met with Mr. Dailey in person, and the 

Department reminded him that Halftime Sports Bar was not allowed to sell 

alcoholic beverages at that time.  Mr. Dailey said he was selling mocktails, and he 

showed the Department a sign that advertised mocktails. Mocktails are non-

alcoholic drinks. Again, in October 2022, the Department emailed Mr. Dailey to 
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remind him that Halftime Sports Bar was not allowed to sell alcoholic drinks or to 

store alcoholic beverages.  In November 2022, undercover agents from the 

Department visited Halftime Sports Bar.  While there, the agents purchased 

alcoholic beverages. They also seized nine bottles of distilled spirits, and they saw 

partially filled bottles of distilled spirits behind the bar.   The agents met with Mr. 

Dailey, and they explained to him that Halftime Sports Bar was still not allowed to 

sell alcoholic beverages. Afterwards, the Department filed an accusation against 

Halftime Sports Bar’s license at the old location.  This accusation was resolved by a 

Stipulation and Waiver, and Mr. Dailey paid a fine. 

III. PROCEDURAL HISTORY 

Upon receiving Mr. Dailey’s application, the Department assigned a 

Licensing Representative to investigate and to prepare a report that approved or 

denied the application. The Licensing Representative conducted the investigation 

and then recommended the application be denied.  Because of the denial, Mr. 

Dailey asked for a hearing before an Administrative Law Judge.  The protestors 

also asked for a hearing.  Administrative Law Judge David W. Sakamoto presided 

over a two-day hearing in May 2023. 

Mr. Matthew Gaughan represented the Department.  Mr. Dailey 

represented himself, and he testified on Halftime Sports Bar LLC’s behalf.  Three 

out of the five protestors also testified.  After the hearing, Judge Sakamoto 

recommended that the Department deny Mr. Dailey’s application. In August 

2023, the Department’s Director rejected Judge Sakamoto’s recommendation. 
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Instead, the Director conducted an independent review of the record under 

Government Code section 11517, subdivision (c)(2)(E).  As part of this 

independent review, the Director invited the Department and Mr. Dailey to submit 

written informal comments to address several issues. Mr. Dailey, through his newly 

hired counsel, and the Department submitted their comments to the Director. In 

January 2024, the Department’s Director issued a decision denying Mr. Dailey’s 

application.  The Department’s written opinion sustained the protestors claims, 

and it provided four separate and independent grounds for denying the 

application: 

1) Applicant’s failure to establish under section 23958.4 that issuance of 

another on-sale retail license in applicant’s census tract would serve 

public convenience or necessity. 

2) The presence of residences within 100 feet of applicant’s premises and 

applicant’s inability to demonstrate how, if licensed, operation of the 

premises would not interfere with the quiet enjoyment of those 

residences by their occupants. 

3) Selling alcoholic beverages prior to licensure (and misrepresenting 

material facts relative to this during the investigation). 

4) Applicant not using its true and correct name in processing the 

application. 



AB-9997 

7 

IV. DISCUSSION 

  A.  Standard of Review 

The Board’s review of the Department’s decisions is established by 

California’s Constitution and statutes.  (Cal. Const., art. XX, § 22; Bus. & Prof. Code, 

§ 23080 et seq.)  The Board’s review of the Department’s decision is limited to the 

questions of: 

1) whether the Department has proceeded without, or in excess of, its 
jurisdiction; 2) whether the Department has proceeded in the manner 
required by law; 3) whether the decision is supported by the findings; 
4) whether the findings are supported by substantial evidence in light 
of the whole record, and; 5) whether there is relevant evidence, which, 
in the exercise of reasonable diligence, could not have been 
produced or which was improperly excluded at the hearing before the 
Department.   

(Bus. & Prof. Code, § 23084.)   

When determining whether the Department’s decision is supported by 

substantial evidence, the Board may not reweigh the evidence.  (Kirby v. 

Alcoholic Bev. etc. Appeals Bd. (1970) 7 Cal.App.3d 126, 129.)  If there are any 

conflicts with the evidence, the Board must resolve the conflict in the 

Department’s favor.  (Harris v. Alcoholic Bev. etc. Appeals Bd. (1963) 212 

Cal.App.2d 106.)  The Board must also accept all reasonable inferences from the 

evidence that supports the Department’s decision. (Ibid.)  Substantial evidence is 

evidence that a reasonable mind might accept as adequate to support a 

conclusion.  (Count of San Diego v. Assessment Appeals Bd. (1983) 148 

Cal.App.3d 548, 555.)  It is evidence of “ponderable legal significance . . . 

reasonable in nature, credible, and of solid value.”  (Ibid.) 
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The Department has the power, in its sole discretion, to deny, suspend, or 

revoke any alcoholic beverage license if it determines for good cause that the 

granting or continuance of a license would be contrary to public welfare or 

morals (Cal. Const., art. XX, § 22.)  This discretion, however, is not absolute.  The 

Department’s decision should be based on sufficient evidence, and it should not 

act arbitrarily in determining what is contrary to public welfare and morals 

(Stouman v. Reilly (1951) 37 Cal.2d 713, 717.)  But “[e]ven if it is conceded that 

reasonable minds might differ as to whether granting a license would or would not 

be contrary to public welfare, such concession merely shows that the 

determination of the question falls with the broad area of discretion which the 

Department was empowered to exercise.” (Martin v. Alcoholic Bev. etc. Appeals 

Bd. (and Richards) (1959) 52 Cal.2d 238, 248.) 

  B. Public Convenience or Necessity 

The Department denied Mr. Dailey’s application because it found, under 

Business and Professions Code1F 

2 section 23958.4, that issuing another license in 

census tract 9832 would not serve public convenience or necessity.    

Section 23958 says the Department “shall deny any application for a license 

if issuance . . . would result in or add to an undue concentration of licenses, 

except as provided in Section 23958.4.”  The Department may issue a license 

despite the existence of an undue concentration “if the applicant shows that 

2 All statutory references are to the California Business and Professions Code 
unless otherwise stated. 
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public convenience or necessity would be served by the issuance.”  (Bus. & Prof. 

Code, §23958.4, subd. (b)(1).) Further, section 23958.4, subdivision (f) creates an 

exception.  If two premises have the same type of license, and they have been 

operating within 90 days of the application, then the applicant does not need to 

prove public convenience or necessity. 

In this case, there is no doubt census tract 9832 had an overconcentration 

of licenses. The record shows that there are 20 licenses within this tract even 

though it is allowed only one.  Thus, sections 23958 and 23958.4 applied, and Mr. 

Dailey had the burden to prove that issuing a license would serve public 

convenience or necessity. To do so, Mr. Dailey sent a letter to the Department 

that detailed the variety of food served at Halftime Sports Bar. The Department, 

however, found that a nearby restaurant already served similar types of food. At 

the administrative hearing, Mr. Dailey also testified that Halftime Sports Bar had 25 

televisions. 

The Board finds that the Department’s decision is supported by substantial 

evidence.  Mr. Dailey presented very little evidence to show how Halftime Sports 

Bar would serve public convenience or necessity.  There was no evidence to show 

that Halftime Sports Bar would be more appealing than the other bars in the area.   

There was no evidence of its attractiveness, the probable way its business would 

be conducted, or its type of patrons. The Board understands that the phrase 

“public convenience or necessity” is not easily defined and that it does not create 

a rigid standard.  As one court stated, “It is a matter of common knowledge and 
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experience, known even to judges, that many if not most people patronize bars 

for reason which presumably include but also transcend their thirst for intoxicating 

liquid, and that these reasons have to do with such matters as companionship, 

aesthetics, and ambience.” (Sepatis Alcoholic Bev. etc. Appeals Bd. (1980)110 

Cal.App.3d 93, 101.)  And other than the 25 televisions, Mr. Dailey did not produce 

sufficient evidence to show how Halftime Sports Bar would transcend the other 

bars in the area. 

The Board finds that section 23958.4 subdivision (f) does not apply.  For it to 

apply, two things had to be true.  First, the previous tenant at Halftime Sports Bar’s 

new location must have had a type-47 license. Second, the previous tenant must 

have been operating within 90 days of Halftime Sports Bar’s application.  The first is 

true. The record shows that the previous tenant had a type-47 license.  However, 

there is no evidence in the record regarding the 90-day requirement. Thus, 

section 23958.4 applied to this case, and Mr. Dailey had the burden to prove 

public convenience or necessity. 

Because section 23958.4 subdivision (f) does not apply, and because Mr. 

Dailey did not prove Halftime Sports Bar would serve public convenience or 

necessity, the Department’s decision was supported by substantial evidence, and 

it is affirmed. 

C.   Interference with Quiet Enjoyment of Residence 

The Department denied Mr. Dailey’s application because it found Halftime 

Sports Bar would interfere with the quiet enjoyment of a nearby residence. 
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Under California Code of Regulations, title 4, section 61.4, the Department 

cannot issue a license to a premises that operates within 100 feet of a residence.  

However, this rule has two exceptions. First, if an applicant shows the premises 

would not interfere with the residents’ quiet enjoyment of their property, the 

Department may issue the license. (Cal. Code Regs., tit. 4, § 61.4.)   Second, this rule 

does not apply if two premises were licensed and operating with the same type of 

license within 90 days of the application.2F 

3 (Cal. Code Regs., tit. 4, § 61.4.)   

In this case, the Department showed Halftime Sports Bar is located within 57 

feet of a 16-story condominium building with approximately 200 residents. 

Therefore, the Department correctly applied California Code of Regulations, title 

4, section 61.4, and Mr. Dailey had to show Halftime Sports Bar would not interfere 

with the residents’ quiet enjoyment of their property.  To do this, Mr. Dailey sent a 

letter to the Department that detailed his efforts to reduce noise and to increase 

security.  At the administrative hearing, Mr. Dailey testified that he conducted a 

noise test to ensure Halftime Sports Bar would not disturb nearby residents.  On the 

other hand, three protestors, who all live in the condominium building, testified 

that Halftime Sports Bar and its patrons create noise.  According to all three 

protestors, the noise increases when Halftime Sports Bar closes and its patrons 

gather outside.  Because of this evidence, the Department concluded that 

“[Halftime Sports Bar] promotes and facilitates an atmosphere where patrons 

have extended stays with extended socializing.” (Determination of Issues ¶ 6.) The 

3 For the reasons stated in section IV(B), supra, this section does not apply. 
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Department also concluded, “Noise generated by patrons in that setting who 

have consumed alcoholic beverages is likely to cause added extended 

disturbances to those residents residing within 100 feet of applicant’s premises.” 

(Determination of Issues ¶ 6.)   

The Board finds that the Department’s decision was supported by 

substantial evidence.  First, there was plenty of evidence that Halftime Sports Bar is 

a place where patrons stay for an extended time while they watch sports and 

drink alcohol. (Findings of Fact ¶¶ 30, 32, 33, 35.)  The evidence also showed that 

these same patrons typically gather outside of Halftime Sports Bar to talk and 

smoke. (Findings of Fact ¶¶ 30, 32, 33, 43.)    According to the three protestors, the 

noise from Halftime Sports Bar increases when it closes for the night. (Findings of 

fact ¶¶ 30, 32, 33.)  Mr. Dailey presented evidence to the contrary, but this Board 

cannot reweigh the evidence. Rather, the Department was presented with 

enough credible evidence that a reasonable mind would use to conclude that 

Halftime Sports Bar creates enough noise to interfere with nearby residents’ quiet 

enjoyment of their property.  The Department’s decision must stand. 

D.   Selling Alcoholic Beverages Before Receiving License 

The Department denied Mr. Dailey’s application because it found that 

selling alcoholic beverages prior to receiving a license was contrary to the public 

welfare and morals. 
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In September 2022, the Department learned that Halftime Sports Bar may 

have been selling alcoholic beverages at its new location. (Findings of Fact ¶ 21.) 

Shortly afterwards, in October 2022, the Department told Mr. Dailey, on three 

separate dates, that Halftime Sports Bar was not allowed to sell alcoholic 

beverages. (Findings of Fact ¶¶ 22, 23.) Yet in November 2022, the Department’s 

undercover agents purchased alcoholic beverages at Halftime Sports Bar. 

(Findings of Fact ¶ 24.)  The undercover agents also saw several opened and 

partially filled bottles of distilled spirits behind the bar. (Findings of Fact ¶ 25.)   With 

these facts alone, there was sufficient evidence to show that alcoholic beverages 

were being sold at Halftime Sports Bar prior to receiving a license to do so. 

The Board finds that the Department did not abuse its discretion. As 

explained above, there was sufficient evidence for the Department to conclude 

that Halftime Sports Bar was selling alcoholic beverage before it received its 

license.  As such, the Department had good cause to deny Mr. Dailey’s 

application.  Therefore, the Department did not abuse its discretion, and its 

decision is affirmed.   

  E. Name of Application 

The Department denied Mr. Dailey’s application because it found that 

putting an incorrect name on an application was contrary to public welfare and 

morals.  According to the Department, having an incorrect name on an 

application could circumvent or undermine the Department’s investigation and 

that the license would be issued to the incorrect person or legal entity.    
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  The evidence showed that Mr. Dailey changed the name of his business 

entity from Halftime Sports Bar, LLC to Sports Bar, LLC in 2018. (Findings of Fact ¶ 5.) 

But when Mr. Dailey submitted the application to the Department in 2022, he used 

the name Halftime Sports Bar, LLC. (Ibid.)  Therefore, it is clear, even though it may 

have been a simple mistake by Mr. Dailey, that the incorrect name was used on 

the application. Also, testimony from the Department’s Licensing Representative 

showed two things. First, it showed that the mistake was found after the 

Department’s investigation was complete. (Ibid.)  Second, it showed that having 

the incorrect name on the application would have caused the license to be 

issued to the incorrect person or legal entity. (Ibid.) 

The Board finds that the Department did not abuse its discretion. As 

explained above, there was sufficient evidence to show Mr. Dailey put incorrect 

information on the application.  There was also sufficient evidence to show that 

the license would have been issued to the incorrect legal entity.  Naturally, the 

Department would abuse its discretion if it denied an application because of a 

simple mistake or typographical error. 

But as the Department pointed out in a footnote of its decision, had this 

mistake been found during its investigation, the Department may have helped Mr. 

Dailey resolve the issue. (Decision Under Government Code Section 11517(c), P. 

16, Fn. 10.) However, the mistake was found after the Department completed its 
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investigation.  As such, and based solely on the facts of this case, the Department 

had good cause to deny Mr. Dailey’s application. 

Finally, as the Department argued at the hearing before the Board, even if 

the name change was not a proper basis for denying appellant’s application, the 

Department still had three separate grounds for denial.  As such, appellant 

cannot show prejudice—that it would have achieved a more favorable result— 

based on the erroneous name on its application.  For all the above reasons, the 

Department did not abuse its discretion, and its decision is affirmed. 

ORDER 

Pursuant to Article XX, section 22 of the California Constitution, and for the 

reasons stated above, the Department’s decision is affirmed.3F 

4 

      SUSAN A. BONILLA, CHAIR 
      MEGAN McGUINNESS, MEMBER 
      SHARLYNE PALACIO, MEMBER 

ALCOHOLIC BEVERAGE CONTROL 
APPEALS BOARD 

  

4 This final order is filed in accordance with Business and Professions Code 
section 23088, and it shall become effective 30 days following the date of the 
filing of this order as provided by section 23090.7. 

Any party, before this final order becomes effective, may apply to the 
appropriate court of appeal, or the California Supreme Court, for a writ of review 
of this final order in accordance with section 23090 et seq.  Service on the Board 
pursuant to California Rules of Court (Rule 8.25) should be directed to: 400 R 
Street, Ste. 320, Sacramento, CA 95811 and/or electronically to: 
abcboard@abcappeals.ca.gov. 

mailto:abcboard@abcappeals.ca.gov
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