
1The decision of the Department,  dated December 31, 1997,  is set f orth in
the appendix.
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ISSUED JANUARY 6,  1999

BEFORE THE ALCOHOLIC BEVERAGE CONTROL APPEALS BOARD

OF THE STATE OF CALIFORNIA

MICHAEL N. and SAMIA  OTAKY
dba Mike’s Texaco
1955 North Rosemead Boulevard
South El Monte, CA 91733,

Appellants/Applicants,

v.

DEPARTMENT OF ALCOHOLIC
BEVERAGE CONTROL, 

Respondent.

) AB-7027
)
) File: 20-294379
) Reg: 94031439
)  
) Administrat ive Law  Judge
) at the Dept.  Hearing:
)      John P. McCarthy
)
) Date and Place of the
) Appeals Board Hearing:
)       October 7, 1998
)       Los Angeles, CA
)

Michael N. and Samia Otaky,  doing business as Mike’s Texaco (appellants),

appeal from a decision of t he Department  of A lcoholic Beverage Control1 w hich

denied their application f or an off -sale beer and wine license on the sole ground the

premises are located in a moratorium cit y as defined in Business and Professions

Code §23817.5,  and only tw o of t he three except ions provided by Business and

Professions Code §23817 .7 w ere satisf ied, the City  of South El Mont e not having
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2 Michael R. Montgomery, att orney for protestants at the administrative
hearing,  has f iled a brief  on t heir  behalf  w it h the Appeals Board ent it led “ Real
Parties In Interest  Response To Appel lant s’  Opening Brief ” .  In that  brief,
protestants contend that appellants are barred from raising the challenge to the
statute on constit ut ional grounds,  because appellants failed to raise that  issue at
the administrat ive hearing.  

The brief also contains a brief summary of the grounds f or prot est  that
protestant s raised at t he administ rative hearing, and cont ends that t heir prot ests
should be granted based upon those grounds.  Protestants raised a number of
object ions t o the issuance of  the license, contending t hat i ts issuance w ould:  (1)
result in too many licenses to sell alcoholic beverages in the immediate vicinit y of
the proposed premises; (2) create a law enforcement problem for the City  of South
El Monte; (3) interfere w ith t he normal operation of  a nearby park; (4) interfere wit h
the quiet enjoyment of  their property by nearby (including residences located wit hin
100 f eet of t he premises) residents; (5) int erfere with t he operation of  a nearby
school; and (6) increase hazards in the area as to drinking and driving. 

 As persons af fect ed by  the f inal  order of  the Department, prot estants w ere
obligated to f ile any appeal w ithin t he time prescribed by statut e.  (Business and
Professions Code §23081 .)  Their failure to appeal in timely fashion renders the
issues raised in their protest moot.   To the extent t heir brief addresses their
content ion that  appel lant s are est opped f rom assert ing a const it ut ional challenge t o
the st atute in quest ion, t hat  port ion of  the brief  w ill be considered as if  f iled by  an
amicus.

2

determined that  public convenience or necessity w ould be served by issuance of

the license.  The decision also overruled the protests of A ntonio Camacho and

fourt een other protestants, none of  w hom have appealed.2  

Appearances on appeal include appellants Michael N. and Samia Otaky,

appearing through their counsel, John William O’Donnell, and the Department of

Alcoholic  Beverage Control, appearing through its counsel, David W. Sakamoto.

FACTS AND PROCEDURAL HISTORY

 Appel lant s operate a Texaco gasoline service st at ion and mini-market

located in the City of  South El Monte.  On March 25,  1994 , appellants applied for
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an off-sale beer and w ine license for the premises.  A number of prot ests were

registered against the issuance of the license.  

Prior to t he commencement of t he administrative hearing on the protests,  the

Department f iled it s “ Second A mendment  to Statement of  Issues,”  adding as an

issue to be decided, and as a ground for denial of the pending application, t he

question whether issuance of t he license would be contrary to welfare and morals

in that t he premises is located in a ci ty w hich has such a ratio of  licenses to

population as to come w ithin t he terms of Business and Professions Code

§23817 .5, subdivision (a), adopted by the Legislature during the pendency of t he

appl icat ion.  This statute imposed a morat orium on t he issuance of of f-sale beer

and w ine l icenses for locations w here on January 1 , 1 995, t he number of  issued

off -sale beer and wine licenses exceeded one license for every 2500  inhabitants of

the incorporated cit y w here t he premises sits.  Sect ion 23817.5  w as amended in

1995 , and a new  section, §23817.7 , w as added, to be effective January 1, 1996,

creating certain exceptions to the broad moratorium of  §23817 .5 as originally

enacted.  The City of  El Monte was one of numerous cities in California which fell

into the “ moratorium city”  category.

An administ rative hearing w as conducted on December 3, 199 6,  and August

12 , 1997,  focused on the objections raised by the protesters and on the question

w hether appellants w ere able to meet any of  the exceptions created by  the 1995

amendments to the st atute, in accordance w it h the Department’s amended

statement  of  issues.  

The protests w ere ultimately overruled by the Administ rative Law Judge
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(ALJ), and protestants have not appealed.  (See fn. 2 , supra.)  The A LJ

nevertheless denied the application, concluding that appellants could satisf y only

tw o of  the three condit ions w hich w ould give r ise t o an exception to the bar

created by t he moratorium statut e (Determination of  Issues VIII):

“ Grounds exist  to deny t he applicat ion because t he premises is locat ed
in a moratorium cit y and only tw o of t he three except ions provided by
Section 23 817.7 w ere satisf ied.  (Finding of Fact ¶¶XV-XVIII.)  The City  of
South El Monte has not determined that public convenience or necessity
w ould be served by  issuance of  the license.  Petit ioners argue that t he CUP
w hich they obtained in early 1994 satisf ies the requirement of  Section
23817.7(3).  The CUP does not satisfy and that  argument is rejected. 
Nowhere in Exhibit  I (roman) is the term public convenience or necessity
even used.  A condit ional use permit  is a land use determination while public
convenience or necessity speaks to whether issuance of an alcoholic
beverage l icense w ould sat isf y some convenience or need in t he area.  
Addit ionally, the requirement that the city determine whether public
convenience or necessity w ould be served did not even exist in 1 993/1994
w hen the petit ioners applied for and received their CUP.  That requirement
only became effective January 1, 1995.   To say that the El Monte City
Council made a f inding in M arch 1994 that  it  w as not asked to make,  w as
not required to make, and made no mention of,  simply f ails to w ithst and
analysis.

“ For this reason and this reason alone, issuance of the license sought
w ould be contrary t o public w elfare and morals.”

Appellants have filed a timely appeal from t he adverse decision of t he

Department, and now  raise the follow ing issues: (1) Business and Professions Code

§23817 .5 is unconstit utional by reason of it s failure to specify factors for

determining public convenience and necessity;  (2) the Department of A lcoholic

Beverage Cont rol f ailed to perform it s obligat ions under §239 58 .4 ; and (3) the CUP

process satisf ied the requirement of  a determinat ion of public  convenience and

necessity.
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3 We are inclined to t hink that appellants’  constit utional object ions are, in any
event, premature.  The record lacks any evidence that  appellants ever requested the
City of  South El Monte to make any determinat ion of public  convenience or
necessity.  See text, infra, page 10. 
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DISCUSSION

I

Appellants cont end that Business and Professions Code §2 38 17 .7  fails to

provide st andards or def ini t ions governing the local agency determinat ion that

public  convenience and necessity w ould be served by  issuance of  the license

sought by appellants, and that it  fails to specify any process for such a

determination.   Without such st andards, definit ions, or specificat ions, appellants

suggest , t he st atute is constit ut ionally defect ive.

The California Constitution, in article 3, §3.5 , bars any administrative

agency,  w hich, of  course, includes this Appeals Board, from declaring any act of

the Legislat ure unconstit ut ional.   We,  theref ore,  decline to adopt  appel lant s’

suggestion.3

II

Appel lant s contend t hat  the Department w as obligated, pursuant to Business

and Professions Code §23958 .4, subdivision (b)(2), t o notif y the City of  South El

Mont e of  appel lant s’  license applicat ion, so that  it , t he cit y,  could make a

determination w hether public convenience or necessity w ould be served by

issuance of a license, and, upon any failure of t he city t o act w ithin 90 days, make

its ow n such determination.   According to appellants, t he record reflects that  no

determinat ion of  public  convenience w as made by any body,  and is silent  as to



AB-7027

6

w hen or whether the Department ever not ified the City of  South El Monte of t he

license application.   

 Business and Professions Code §23958 provides that t he Department shall

deny an application f or a license if issuance of t hat license would result in or add to

an “undue concentration”  of licenses.  Section 23958 .4 sets fort h criteria for

determining “ undue concent rat ion,”  and also sets fort h condit ions under w hich an

alcoholic beverage license may be issued by the Department even though its

issuance w ould otherw ise result in or add to undue concentration.   Applicants for

certain types of licenses specif ied in subdivision (b)(1) need only satisfy  the

Department that public convenience or necessity  w ould be served.   The

Department may issue any other type of license upon a determination made by the

governing body of  the area in w hich the licensed premises w ould be located, made

w ithin 90 days of t he application for such license.  If no such determination is

made wit hin that  90 -day period, the Department may issue the license if the

applicant show s the Department that public convenience or necessity  w ould be

served by  it s issuance.

The Department  argues that  §2 39 58 .4  has no application in this case.  It

contends that §23817.5,  the “ moratorium statute,”  controls, because of it s narrow

application t o off -sale beer and w ine licenses, w hile §23958.4 applies broadly to all

types of  licenses.   

Cases t oo numerous to cit e hold that  const ruct ion of  a statute by an

administrat ive agency charged w ith it s enforcement is entit led to great w eight

unless clearly erroneous.  (See, e.g.,  Pacific Legal Foundation v. California



AB-7027

7

Unemployment Insurance Appeals Board (1980) 29 Cal.3d 101, 111 [172 Cal.Rptr.

194].)

We agree w it h the posit ion taken by the Department, but  for dif ferent , or,  at

least,  addit ional reasons.

The ability of  the Department t o issue a license that w ould result in or add to

undue concent rat ion under §23958.4  arises w hen a governing body  has determined

that  issuance w ould serve publ ic convenience or necessity,  or t he Department has

so determined follow ing the governing body’ s failure to make any determination

w ithin 90 days after notice of the license application.  Thus, w here there is either a

positive determination by the governing body, or a positive f inding by the

Department after the required notice period and no action by the governing body,

the Department may issue a license.

In contrast , under §§23817.5 and 23 817.7,  the applicant must  persuade the

Department that public convenience or necessity  w ould be served by issuance of

the license, and must obt ain a determination f rom the local governing body to the

same eff ect.   Without a posit ive determination f rom the local governing body, the

Department is pow erless t o issue t he of f-sale beer and w ine l icense.  

When init ially enact ed, §§2 38 17 .5  and 23 81 7.7 w ere, by t heir terms, t o

remain in eff ect only until January 1, 1998,  and as of t hat date repealed.  In 1997 ,

the legislature acted to make the moratorium a permanent addition to the Act .

 Consequently,  the burden remains on appellants to satisfy  the requirements

of t he moratorium statute, and they have not done so.
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III

Arguing that  “ there is no cert it ude t hat  the Cit y’ s CUP process is unrelated

to f indings equivalent  to ‘ public convenience and/or necessit y’ ”  (App.Br., page 6),

and listing a variety of  regulatory  and administrative situations where the concept is

utilized, appellants again suggest that  the absence of any def initive standards

renders t he st atute const it ut ionally defect ive.  

For the reasons stated at  the outset of  this discussion,  w e do not  address

the const itut ional argument.

Nor can we accept appellants’  suggestion that , in the absence of any

“ certitude that the City ’s CUP process is unrelated to f indings equivalent t o ‘public

convenience and/or necessit y, ’ ”  the issuance of a condit ional use permit  is an

acceptable substitute for a determination of  “ public convenience or necessity”  as it

relates to the issuance of an alcoholic beverage license.

The resolution of  the City  of South El Mont e City Council approving the

issuance of a condit ional use permit w as adopted on March 24,  1994 , prior to the

January 1, 1995,  effective date of §23817.5.    The Council’s f indings were

focused on the compatibilit y of  the proposed use w ith t he land use element of  the

city’s general plan, and not on considerations of public convenience or necessity.  

We agree with t he ALJ’s observation that  to say t hat the South El Mont e

City Council made a determinat ion it w as not asked to make, did not ment ion, and

w as not required to make, in response to w hat w as yet to become law , does not

w ithstand analysis.   

Having said that, w e would be remiss if w e did not acknow ledge that  the
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4 This final order is filed in accordance wit h Business and Professions Code
§23088 , and shall become effective 30  days follow ing the date of the filing of t his
order as prov ided by §23090.7  of  said code. 
 

Any party,  before this f inal order becomes effective, may apply to t he
appropriate court of  appeal, or the California Supreme Court, f or a writ of  review of
this f inal order in accordance with Business and Professions Code §23090  et seq.
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resolution did, in fact , contain a finding (Exhibit  I, Section 7-C) which made specific

reference to the fact  that  the st ore f or w hich the permit w as to be grant ed w as

expected to engage in the sale of beer and w ine for consumpt ion of f  the premises. 

The finding, how ever, related only to t he compatibilit y of  the proposed use wit h

adjacent property, surrounding uses, the community in general, and the absence of

any detriment to the public.  It did not  attempt to address the concept of public

convenience or necessity or any of  the crit eria which might possibly be relevant or

helpful in defining t he concept.    

It is clear from the record that appellants’ problems flow  from their inability, 

as a result  of  a change in the polit ical w inds in the Cit y of Sout h El Mont e, t o

obtain a favorable determinat ion on t he issue of publ ic convenience or necessity.  In

the absence of such a determination,  the Department’ s hands are tied.

ORDER

The decision of the Department is aff irmed.4

RAY T. BLA IR,  JR., CHAIRMAN
BEN DAVIDIAN, MEMBER
ALCOHOLIC BEVERAGE CONTROL

APPEALS BOA RD

JOHN B. TSU, MEMBER, did not part icipate in the oral argument or decision in this
matter.


