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ISSUED MAY 7 , 2 00 2
Circle K Stores, Inc., doing business as Circle K (appellant), appeals from a
decision of t he Department of A lcoholic Beverage Control 1 w hich suspended its
license for 2 5 days for it s clerk, Homayoun M. Taheb, having sold an alcoholic
beverage (a six-pack of Budweiser beer) to Jennifer L. Saber, a nineteen-year-old
minor, being contrary to t he universal and generic public w elfare and morals
provisions of t he California Constit ution, article XX , § 22 , arising from a violat ion of
Business and Prof essions Code §2 56 58 , subdivision (a). Saber w as acting as a
minor decoy f or the San Diego Police Departm ent.
This is the third appeal involving this matt er.
Appearances on appeal include appellant Circle K Stores, Inc., appearing
through it s counsel, Ralph Barat Salt sman and St ephen W arren Solomon, and t he
Departm ent of Alcoholic Beverage Control, appearing through it s counsel, Jonathon
E. Logan.
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The decision of the Department, dated October 12, 2000, is set forth in the
appendix.
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FACTS A ND PROCEDURAL HISTORY
Appellant's off-sale beer and wine license was issued on May 22, 1989.
Thereafter, the Department instituted an accusation against appellant charging that, on
April 25, 1997, its clerk sold an alcoholic beverage to a minor.
An administrative hearing was held on January 14, 1998, following which the
Department, on April 16, 1998, entered its decision sustaining the charge of the
accusation and ordering a 25-day suspension. That decision was appealed. The
Appeals Board, in a decision dated May 25, 1999, reversed the Department, stating:
“This is one of several cases in w hich appellants cont end that t he
Departm ent has misapplied Rule 141 (b)(2). All w ere initially decided by the
same Administ rative Law Judge (ALJ), w hose proposed decisions w ere
adopted by t he Department .
“ Rule 1 41(b)(2) (4 Cal. Code Regs. § 141, subd. (b)(2 )), requires t hat a
decoy ‘ shall display t he appearance which c ould generally be expect ed of a
person under 21 years of age, under the actual circum stances presented t o
the seller of alcoholic beverages at the t ime of the alleged offense. ’
“ Appellant ’ s at tack on t he dec ision of the Depart ment is direct ed at
findings w it h respect to t he dec oy that :
‘ [The dec oy] is a yout hf ul look ing female w hose phy sical
appearance is such as t o reasonably be considered as being under
tw enty-one years of age and w ho w ould reasonably be asked for
identific ation to v erify t hat she could legally purchase alcoholic
beverages. [ The decoy’ s] appearance at the t ime of her t est imony w as
subst ant ially the same as her appearance at the t ime of the
sale . .. .’
“ Appellant now cont ends that the Depart ment, as a result of it s lack
of underst anding of t he rule, misinterpreted and misapplied it. A ppellant
argues t hat the Depart ment discount s all ot her indicia of age t han physical
appearance, and by doing so, reaches a conclusion contrary to f act.
“ Appellant argues t hat the Depart ment’ s use of the t erm ‘ phy sical
appearance’ is a departure from , and violation of Rule 141 (b)(2), because the
rule uses only t he term ‘ appearance.’ While It is t rue that t he ALJ and the
Departm ent employ w ords and terms that are not expressly in t he rule, the
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issue is not so simplistic.
“ Nonetheless, w hile an argument might be made t hat w hen t he A LJ
uses the term ‘ physical appearance,’ he is reflect ing the sum t otal of present
sense impressions he experienced w hen he view ed the decoy during his or
her t est imony , it is not at all c lear t hat is w hat he did in this case. We see
the distinct possibility t hat t he ALJ may w ell have placed too much emphasis
on t he physical aspect s of the dec oy’ s appearanc e, and hav e giv en
insuff icient consideration t o other f acets of appearance - such as, but not
limited to, poise, demeanor, maturit y, mannerisms. Since he did not discuss
any of t hese crit eria, w e do not know w hether he gave them any
consideration.
“ It is not the A ppeals Board’ s expectation t hat t he Department , and
the A LJ’ s, be required to recit e in their w ritt en decisions an exhaustiv e list of
the indic ia of appearance that have been considered. We k now from many
of t he decisions w e have reviewed t hat t he ALJ’ s are capable of delineating
enough of t hese aspect s of appearance to indicat e that t hey are foc using on
the w hole person of the dec oy, and not just his or her physical appearanc e,
in assessing w hether he or she could generally be expected to conv ey the
appearance of a person under the age of 2 1 y ears.
“ Here, how ever, w e cannot sat isf y ourselves t hat has been t he case,
and are compelled to reverse. We do so reluctantly , because w e share the
Departm ent’ s concern, and the concern of t he general public, regarding
underage drinking. But Rule 14 1, as it is presently w ritt en, imposes certain
burdens on the Department w hen the Departm ent seeks to impose discipline
as a result of police sting operations. And t his Board has been pointedly
reminded t hat the requirements of Rule 1 41 are not to be ignored. (See
Acapulco Restaurants, Inc. v. Alcoholic Beverage Control A ppeals Board
(1998) 67 Cal.App.4th 575 [79 Cal.Rptr. 126]).”
Following the decision of the Appeals Board, the Department, on July 16,
1999, in a Decision Follow ing Appeals Board Decision, ordered t he matter
remanded to t he ALJ w ho presided over the init ial hearing “ for f indings and
decision w hic h he deems appropriat e, based upon the rec ord. He may , but need
not, order additional hearing to allow the parties to present additional evidence, if in
his discretion he deems it appropriate or necessary.”
That decision w as the subject of a second appeal to t he Appeals Board by
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Circle K. In a decision dat ed July 3 , 2 00 0, the Appeals Board reject ed Circle K’ s
cont ention t hat t he Department lacked jurisdiction t o order the matt er returned to
the ALJ f or furt her proceedings, stat ing, in part:
“ The Board addressed this issue at considerable length in Circle K
Stores, Inc. (December 27 , 1 99 9) A B-708 0a, and concluded that the
Departm ent possessed the requisite jurisdict ion to ent er the order it did.
That decision discussed t he pertinent case law considering t he ef fect of an
unqualified order of reversal, and conc luded t hat it w as t he equivalent of an
automat ic remand for f urther proceedings not inconsist ent w ith t he Board’s
decision.
“ We believe t he same result must prev ail in t his case. ”
Thereafter, the Depart ment, on October 12, 2 000, adopt ed a proposed
decision subm it ted t o it by the A LJ in accordance w it h t he Depart ment’ s origi nal
order of remand. That decision again concluded that appellant, through its clerk,
violated Business and Professions Code §25 65 8, subdivision (a), and expressly
found t hat appellant had f ailed to establish a defense under Business and
Professions Code § 25 66 0 and Depart ment Rule 141 . (4 Cal. Code Regs. § 14 1. )
The decision included a statement by the A LJ that , aft er a careful review of t he
ent ire record, including the t ranscript of the hearing and his hearing notes, he had
found it unnecessary to conduct any further hearing. Specifically, w ith respect to
the appearance displayed by t he decoy, he found (Finding of Fact II-D):
“ This Administrative Law Judge did consider the decoy’s overall appearance
inc luding her demeanor, her poise, her mannerism s, her m aturity, her
clot hing, her size and her physical appearance in assessing w hether the
decoy displayed the appearance w hich could generally be expected of a
person under the age of 21 years. The decoy’ s appearance at t he time of
the hearing w as subst ant ially the same as her appearance on t he day of the
decoy operation. The decoy is about f ive feet seven inches in height, she
had short hair on the date of the sale and she did not do anything to make
herself look older. A fter considering the decoy’ s phot ograph (Exhibit 3), her
overall appearance w hen she t est if ied and t he w ay she conducted herself at
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the hearing, a finding is made that t he decoy displayed an overall appearance
w hich could generally be expected of a person under tw enty-one years of
age under the actual circumst ances presented t o the seller at t he time of the
alleged offense. ”
Appellant now cont ends (1) the Departm ent lacked jurisdiction t o order the
remand t o t he ALJ; (2) t he ALJ lacked jurisdict ion t o reconsider the matt er; and (3 )
the A LJ relied on evidence (his hearing notes) never disclosed to appellant.
DISCUSSION
I
Appellant cont ends that t he Department lacked jurisdict ion t o order t he case
remanded t o t he ALJ f or f urt her proceedings.
Appellant has not raised any issue regarding jurisdict ion that has not already
been considered and rejected by t his Board. It did so in Circle K Stores, Inc. (1999)
AB-7080a, w here t he issue w as discussed and it w as concluded t hat an unqualif ied
order of reversal w as t he equivalent of an aut omatic remand f or f urt her
proceedings.
II
Appellant att acks what it describes as the “ farcical procedure” of t he ALJ in
ent ering a new proposed dec ision in w hic h he c onc luded t hat the dec oy possessed
the appearance mandated by Rule 141 (b)(2). Appellant’ s principal cont ention
appears to be that t he ALJ could not possibly conduct a full and fair analysis of t he
apparent age of a decoy aft er the passage of such a considerable length of tim e, in
this case, som e tw o years and nine mont hs.
As w e have said on other occasions, Rule 141(b)(2) requires an ALJ to make
a subject ive judgment, on the evidence presented, w hether the decoy displayed the
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appearance w hich could generally by expect ed of a person under t he age of 21 . In
our initial decision in t his case, w e acknow ledged t hat for t he Board t o be assured
that such a decision w as not made arbitrari ly, t here be a show ing that the A LJ
applied t he st andard set fort h in the rule, and not a truncat ed st andard w hic h f ailed
to t ake int o account indicia of age ot her t han m ere physical appearanc e.
When this Board upheld the acti on of t he Department in ordering a remand to
the A LJ, it did so because it believed such action consonant w it h t he Board’ s earlier
view , t hat t he Department w as not barred from reconsidering the matt er follow ing
the Board’ s unqualif ied reversal of the Depart ment’ s origi nal decision. Nonetheless,
the Board continued to ent ertain the doubt s it originally expressed:
“ Even t hough w e may ent ert ain doubts as t o w het her t he Depart ment can
rectif y t he defect s in its earlier decision, in part as a result of the passage of
tim e, those doubts are not so conclusiv e as to persuade us that the
Departm ent’ s order providing the ALJ an opportunity to do so w as not w ithin
its jurisdiction.”
Wit h the benefit of hindsight , it is now apparent t o this Board that t he
manner in w hich t his case w as resolved of fends our sense of fairness.
We did not expect t he Department, and more particularly the ALJ, t o simply
declare, w ithout furt her hearing and input f rom appellant, that he had in fact done
exactly w hat t he Board had said should have been done, even though there is no
hint in his original decisions that he had done so.
The Board, it can be said, envisaged somet hing more, w here t he parties
could have addressed the various indicia of age displayed by the decoy.
That did not happen. Instead, it may be said that the A LJ simply culled f rom
the record evidence bearing on appearance, leaving all concerned w ith not hing more
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to go on t han his assertion that he had really considered the various factors w ith
respect to w hich his original proposed decisions were lacking. While w e do not
question his good faith, w e do feel that there are enough questions about his ability
to isolat e this part icular decoy from all t he dec oys he may have seen bef ore and
since this case was heard, that t he procedure w hich w as utilized was f law ed and
inherently unfair.
Now even more time has elapsed. We t hink it is time for t he Department to
recognize that this has become a case in w hich, as a result of a procedural error
early on, no fair result is ever likely to be attained. While w e may lack the ability to
compel a dismissal, w e do believe the Department, in an appropriate exercise of it s
discretion, should dismiss the accusation in this matt er.
ORDER
The decision of the Department is reversed.2
TED HUNT, CHAIRMAN
E. LYNN BROWN, MEMBER
ALCOHOLIC BEVERAGE CONTROL
APPEALS BOARD
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This final decision is filed in accordance wit h Business and Professions
Code §23 08 8 and shall become eff ectiv e 30 days f ollow ing the date of the f iling of
this final decision as provided by § 23090.7 of said code.
Any party m ay, before t his final decision becomes eff ectiv e, apply to t he
appropriate district court of appeal, or the California Supreme Court, f or a w rit of
review of t his final decision in accordance w ith Business and Professions Code
§23090 et seq.
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