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Acapulco Restaurants, Inc. , doing business as Acapulco Restaurants
(appellant), appeals from a decision of the Department of Alcoholic Beverage
Control 1 w hic h suspended its license f or 1 5 days f or appellant ’ s employ ee
furnishing an alcoholic beverage to a person under the age of 21 , being contrary to
the universal and generic public welf are and morals provisions of the California
Constit ution, article XX , § 22 , arising from a violat ion of Business and Professions
Code §2 56 58 , subdivision (a).
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The decision of the Department, dated October 22 , 1 99 8, is set fort h in the
appendix.
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Appearances on appeal include appellant A capulco Restaurants, Inc.,
appearing through it s counsel, Ralph B. Saltsman and Stephen W. Solomon, and
the Depart ment of Alcoholic Beverage Cont rol, appearing t hrough it s counsel, John
W. Lewis.
FACTS A ND PROCEDURAL HISTORY
Appellant' s on-sale general public eating place license w as issued on
December 19, 19 91 . Thereaf ter, t he Department inst it ut ed an accusation against
appellant charging t hat appellant’ s bartender, Domingo Hernandez Cruz, sold or
furnished a beer t o Trevor Shalhoob, w ho w as then 1 8 y ears old.
An administrative hearing w as held on September 7, 19 98, at w hich time
oral and document ary evidenc e w as received. At that hearing, test imony w as
presented by Shalhoob, w ho, at t he time of the t ransact ion, w as act ing as a minor
decoy for t he Simi Valley Police Department; J ohn Adamczyk, a Simi Valley police
off icer; Becky Collins, another minor decoy; Diane Gargiulo, a w aitress in
appellant’ s premises; and Thomas Bryan, a regional manager for appellant.
Subsequent to t he hearing, the Department issued its decision which
determined that the violat ion had occurred as charged.
Appellant t hereaft er filed a timely appeal in which it raises the f ollow ing
issues: (1) t here w as no face-t o-f ace ident if ication of the seller by the dec oy as
required by Rule 1 41(b)(5) (4 Cal. Code Regs. § 141, subd. (b)(5 )); (2) t he beer w as
not “ furnished” to t he decoy; (3) expert t estimony w as improperly excluded at t he
hearing; and (4) the Department violated appellant’s rights to discovery.
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DISCUSSION
I
Appellant cont ends the dec oy did not make a face-t o-f ace ident if ication of
the seller as required by Rule 14 1(b)(5). 2 Appellant also argues that the
Department’ s decision is def icient and m ust be rev ersed because t he dec ision does
not address this issue. The Department argues that appellant did not raise the
def ense of a Rule 141(b)(5) violation at the hearing and m ay not now assert eit her
that the identif ication did not occur as required or that the A LJ erred in not
addressing the issue in his proposed decision.
Appellant dist inguishes Harris v. Alcoholic Beverage Control A ppeals Board
(19 61 ) 19 7 Cal.App. 2d 1 82 [1 7 Cal.Rptr. 1 67 ], c ited by t he Department for t he
proposition t hat issues raised for t he first tim e on appeal cannot be considered by
this Board. Appellant st ates: “ in Harris, the appellant . . . stipulated to the evidence
at t he administ rati ve hearing and provided no evidence in response thereto. No
issues w ere raised during the course of that evidentiary hearing conducted by
stipulat ion. Here, there w as ext ensive testimony concerning the very issue now
being discussed at this appellat e level.” (App. Cl.Br. at 3.) Appellant asserts t hat
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Rule 141 (b)(5) st ates:

“ Following any completed sale, but not later than the time a citation, if any,
is issued, t he peace off icer directing t he decoy shall make a reasonable
att empt t o enter the licensed premises and have the minor decoy w ho
purchased alcoholic beverages to make a face to face identif ication of the
alleged seller of the alcoholic beverages.”
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“ test imony produced during t he course of c ross-examination of the decoy raised the
issue of noncom pliance w it h Rule 141(b)(5). ” (App.Cl.Br. at 5. )
Neither party has cited any authorit y or engaged in any argument regarding
w hat const itut es “ raising an issue” at the administrat ive hearing. How ever, the
reason that an issue must be raised at t he trial (or administrativ e hearing) level, is
to put everyone involved on notice that a party w ill be relying on that issue in
support of his or her position so that the other party has a fair opportunity to
respond to t hat issue.

This also gives the trier of f act f air notice that t his issue is

in cont ention and w ill need to be resolved in his or her decision.
The court in Harris v. Alcoholic Beverage Control A ppeals Board, supra, 197
Cal.App.2 d at 1 87 , quot ing Bohn v. Watson (1954) 130 Cal.App.2d 24, 37 [278
P.2 d 45 4] made the follow ing stat ement, w hich appears particularly pertinent to
the present appeal:
“ The rule compelling a party t o present all legitim ate issues before the
administrat ive tribunal is required in order to preserve the integrit y of the
proceedings bef ore t hat body and t o endow them w it h a dignity beyond t hat
of a mere shadow -play. Had Bohn desired t o avail herself of the assert ed bar
of limit ations, she should have done so in the administrative forum, w here
the comm issioner could have prepared his case, alert t o the need of resisting
this def ense, and the hearing off icer might have made appropriate findings
thereon.” [Emphasis added.]
Here, appellant did not raise the issue of Rule 14 1(b)(5) in the pleadings.
Counsel f or t he Depart ment asked the dec oy and t he police officer if the dec oy had
identif ied t he person w ho sold the alc oholic beverage t o him and both responded
that he had [RT 31: 11 -14 ; 5 8: 21 -59 :9 ]. During cross-examination, counsel f or
appellant asked the decoy four questions about his identif ication of the seller, but
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did not ask any of the ot her three percipient w itnesses about it and did not mention
it in his closing argument. He did not give any indication t o the Department or t he
ALJ t hat he believed t he answ ers t o t hose questions est ablished a def ense under
Rule 141 (b)(5).
Absent some compelling authorit y indicat ing otherw ise, this Board is not
prepared to say t hat asking those few questions about t he identif ication can be
considered “ raising t he issue” such t hat the A LJ w as f airly put on not ice that
appellant believed the identif ication w as not properly made. Wit hout t he issue
being properly raised, appellant’ s arguments about t he burden of proof are moot .
Appellant att empts t o exploit t his requirement of fair notice by speciously
arguing that it c ould not raise the issue of t he deficiency of the ALJ’ s decision until
the decision had been w ritt en and issued. While that is t rue, it ignores t he cause of
the def icienc y – the f ailure of appellant to apprise t he A LJ, bef ore he rendered his
decision, that it believed it had a defense under Rule 14 1(b)(5).
In any case, even if appellant had somehow raised the issue, t he Board must
draw all inferences in favor of the Departm ent, and the record certainly supports
the Depart ment’ s posit ion. Both t he minor dec oy and t he police officer t est if ied
that , aft er the off icers had identif ied themselves to t he bartender, t he off icer w ent
to t he decoy, w ho w as about 1 0 f eet aw ay from t he bartender, and asked him if
the bartender w as t he one w ho prov ided the beer. The dec oy said “ Yes, that ’ s
him.” [RT 31, 42-43, 59.]
Appellant cont ends that this does not comply w it h t he requirements of Rule
141(b)(5) because t he dec oy did not act ually ident if y t he seller, but only responded
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aff irmativ ely to t he off icer’s point ing him out . In addition, appellant argues, any
identif ication made w as not f ace-to-f ace, apparently based on the decoy being 10
feet away from the bartender at the time.
We believe that t he requirements of Rule 14 1(b)(5) concerning a face-to-face
identif ication w ere satisf ied here. Ten feet aw ay is close enough so that the
bartender should reasonably have know n that he was being identified by the decoy.
This Board found t hat about 1 0 f eet betw een the decoy and the clerk during
identif ication w as suffic ient proxim ity to m ake the identific ation f ace-to-f ace in both
Circle K Stores, Inc. (2000) AB-7337 and in Prestige Stations, Inc. (2000) AB7437. W e see no reason t o conc lude dif ferent ly here.
The rule does not specify any particular method t hat must be used to
identif y t he seller. The fact that the of fic er pointed out t he bartender and asked the
decoy if that w as the person w ho sold to him, rather than t he decoy making an unprompt ed identif ication cannot possibly make a diff erence as long as the
identific ation is positively made by the decoy in a reasonable manner.
II
Appellant cont ends the beer w as not “ furnished” to t he minor decoy,
because the bartender did not place the bott le of beer on the bar counter, but on
the service rail where drinks are prepared before serving.
Appellant cont ends that t he Department ’ s w itnesses were unsure about
w here t he beer w as placed, w hile the w ait ress test if ied specif ically t hat it w as
placed on the service rail, and appellant’ s regional manager test ified t hat t he
“ religiously observed procedure” is that beer is served only in a glass w ith a napkin
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and may be placed on the service rail w hile the bartender continues to observe the
intended purchaser.
Appellant argues that t he evidence is not in conf lict , so t he ALJ’ s finding
(Finding V) that t he Department’ s w itnesses w ere more credible than appellant’ s is
a mischaracterization of the issue. How ever, t he Depart ment’ s w it nesses w ere as
definit e about t he beer having been placed on t he bar count er (see, e.g., RT 45-46 )
as were the appellant’ s about t he beer having been placed on the service rail.
There clearly w as a conf lict in the evidence and the need for a determination of
credibility . The credibility of a w itness' s testim ony is determined w ithin t he
reasonable discretion accorded to the trier of f act. (Brice v. Departm ent of
Alcoholic Beverage Control (1957) 153 Cal.2d 315 [314 P.2d 807, 812]; Lorimore
v. State Personnel Board (1965) 232 Cal.App.2d 183 [42 Cal.Rptr. 640, 644].)
The ALJ f ound the Department’ s w itnesses more credible, and, based on the
test imony of the t w o dec oys and the police officer, concluded t hat the bartender
opened the bott le of beer and placed it on the bar counter, not t he service rail, in
front of t he decoy, thereby “ furnishing” the beer to t he decoy.
III
Appellant contends the ALJ improperly denied appellant’ s request to call
Edw ard Ritv o, M.D., a psychiatrist , as an expert w itness. A ppellant proposed to
have Dr. Ritvo called t o t est if y as to indic ia of the dec oy’ s age.
The Board has aff irmed the Departm ent’ s exclusion of Dr. Ritv o' s testim ony
in a number of cases. (See, e.g., Prestige Stations, Inc. (Jan. 2000) AB-7248.)
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This case raises no issue concerning such testim ony not previously considered and
rejected by this Board.
IV
Appellant claims it w as prejudiced in its ability to def end against t he
accusation by t he Department' s refusal and failure to provide it discovery w ith
respect to t he identit ies of ot her licensees alleged to have sold, through employ ees,
represent atives or agent s, alcoholic beverages t o t he dec oy inv olv ed in this case,
during the 30 days preceding and follow ing the sale in this case. It also claims
error in the Department’ s failure to provide a court reporter f or the hearing on their
motion to compel discovery. A ppellant cites Governm ent Code § 11512,
subdivision (d), w hich provides, in pertinent part, t hat ” the proceedings at t he
hearing shall be reported by a stenographic reporter.” The Department cont ends
that this ref erenc e is only to an ev identiary hearing, and not to a hearing on a
mot ion w here no evidence is taken.
The Board has issued a number of decisions direct ly addressing t hese issues.
(See, e.g., The Circle K Corporation (Jan. 2000) AB-7031a; The Southland
Corporation and M ouannes (Jan. 2000) AB-7077a; Circle K Stores, Inc. (Jan.
2000) AB-7091a; Prestige Stations, Inc. (Jan. 2000) AB-7248; The Southland
Corporation and Pooni (Jan. 2000) AB-7264.)
In these cases, and many others, the Board reviewed the discovery
provisions of t he Civil Discovery Act (Code of Civ. Proc., §§ 20 16 -20 36 ) and the
Administ rative Procedure Act (Gov. Code §§1 15 07 .5 -11 50 7. 7). The Board
determined that t he appellants w ere limited t o the discovery provided in
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Government Code §1 15 07 .6 , but that “ w itnesses” in subdivision (a) of that section
w as not rest rict ed t o percipient w it nesses, and c onc luded t hat :
“ a reasonable interpretat ion of t he term ‘w itnesses’ in §1 15 07 .6 w ould
entitle appellant to the names and addresses of the other licensees, if any,
w ho sold to t he same decoy as in this case, in t he course of t he same decoy
operation conduct ed during the same w ork shift as in this case. This
limit ation w ill help keep the number of int ervening variables at a minimum
and prevent a ‘ fishing expedition’ w hile ensuring fairness to t he parties in
preparing t heir cases.”
The Board also held in t he cases ment ioned above t hat a court report er w as
not required f or t he hearing on t he discov ery motion. The Board cont inues t o
adhere to t hat posit ion.
ORDER
The decision of t he Department is aff irmed in all respects except w ith regard
to t he issue of providing discovery, w hich is remanded to t he Department f or such
furt her proc eedings as may be necessary. 3
TED HUNT, CHAIRMA N
RAY T. BLAIR, JR., MEMBER
E. LYNN BROWN, MEMBER
ALCOHOLIC BEVERAGE CONTROL
APPEALS BOA RD
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This final order is filed in accordance wit h Business and Professions Code
§2 30 88 , and shall become eff ective 30 days follow ing the date of t he filing of t his
order as prov ided by §23090.7 of said code.
Any party, before this f inal order becomes eff ectiv e, may apply to t he
appropriate court of appeal, or the California Supreme Court, f or a w rit of review of
this f inal order in accordance w ith Business and Professions Code §2 30 90 et seq.
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