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OCONCO, INC., doing business as Marlin Club (appellant), appeals from a
decision of t he Department of A lcoholic Beverage Control 1 w hich suspended its
license f or 1 0 days f or appellant ’ s bartender possessing in t he licensed premises a
basketball pool card, being contrary to t he universal and generic public w elfare and
morals provisions of t he California Constit ution, article XX , § 22 , arising from
violat ions of Business and Professions Code § 24200, subdivision (a), and Penal
Code § 337a.
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The decision of the Department, dated February 11, 19 99 , is set f orth in t he
appendix.
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Appearances on appeal include appellant OCONCO, INC., appearing through
its counsel, Carrie O’ Conner, and the Department of Alcoholic Beverage Control,
appearing through its counsel, Matthew Ainley.
FACTS A ND PROCEDURAL HISTORY
Appellant ' s on-sale general publi c premises lic ense w as issued on J une 2 1,
19 96 . Thereaft er, the Department inst itut ed an accusation against appellant
charging that, on May 30, 19 98 , appellant ’ s bartender possessed in the premises a
paper device f or t he purpose of recording and regist ering t he selling of pools,
consist ing of a basketball pool card c ont aining 1 00 chances on the Nat ional
Basketball A ssociat ion Championship Finals.
An administrative hearing w as held on November 13, 1 998 , at w hich time
oral and document ary evidenc e w as received. At that hearing, test imony w as
presented concerning the alleged violation by Department investigator Claud Rager;
appellant’ s president and manager, Daniel O’Conner; and appellant’ s bartender,
Alf redo Hernandez.
Subsequent to t he hearing, the Department issued its decision which
determined that the violat ion had occurred as charged.
Appellant t hereaft er filed a timely not ice of appeal. In its appeal, appellant
raises the follow ing issue: there w as not substantial evidence of illegal activity to
support the findings and determinations.
DISCUSSION
Appellant acknow ledges t he w ell-set tled c onc ept of imput ing to a licensee
the know ledge and acts of his or her employee or agent, but cont ends that
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know ledge is not imput ed to t he licensee unless there is “ unmist akable proof” of
illegal act ivit y on t he part of the employee or agent. Such proof, according to
appellant , w as not present ed in this case.
Appellant essentially re-argues the evidence, charging t hat the A LJ ignored
the testimony of the bartender as to what occurred. That the ALJ chose to believe
the t est imony of the investigat or rather t han t hat of the bartender, is a credibilit y
determination t hat is w ithin t he discretion of t he trier of f act and not t his Board.
(Brice v. Departm ent of Alcoholic Beverage Control (1957) 153 Cal.2d 315 [314
P.2d 807, 812]; Lorimore v. State Personnel Board (1965) 232 Cal.App.2d 183
[4 2 Cal.Rptr. 64 0, 64 4] .)
Appellant argues that t here w as no proof of payment f or squares on the pool
sheet nor of any payout f rom t he pool. How ever, the of fense charged does not
require more t han t he presence of the pool sheet on t he premises. (Pen. Code,
§337a.)
The bart ender test if ied at length about how the pool w orked [RT 57-60 ]. He
did not deny t hat t he sheet w as for a basketball pool, although he described it as a
“ fundraiser” [RT 45] , since 10 % of t he money collected w as to be donated to a
charitable organization. He merely denied that he had sold any squares while he
w as at w ork in t he licensed premises [RT 4 6, 5 2]. There is clearl y substant ial
evidence to support the findings and determinations of the ALJ.
It is w ell sett led law t hat a licensee has an aff irmativ e duty t o ensure the
licensed premises is not used in violation of the law and that t he know ledge and
act s of the employees are im put ed t o t he licensee. (Mack v. Departm ent of
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Alcoholic Beverage Control (1960) 178 Cal.App 2d 149, 153-154 [2 Cal.Rptr.
62 9] .) This is true even for one-time acts of employees outside the scope of t heir
employment, at least w here there is some nexus betw een the acts and t he
alcoholic beverage license and the licensee has not t aken “st rong steps to prevent
and deter such crime.” (See Santa Ana Food Market, Inc. v. Alcoholic Beverage
Control Appeals Board (1999) 76 Cal. App. 4th 570, 576 [90 Cal.Rptr. 2d 523].)
The illegal gambling act ivity of the bartender in t he present appeal has a
nexus to t he alcoholic beverage license; the court in Sant a Ana Food Market, supra,
76 Cal. App. 4 th at 5 75 , considered gambling suf ficient ly relat ed to alcohol sales t o
establish the required nexus. In addition, t here w as no evidence of mandatory
training t o preclude such illegal act ivit ies, and t he activit y w as carried on openly in
the bar, indicat ing a lack of monit oring by t he licensee.
ORDER
The decision of the Department is aff irmed. 2
TED HUNT, CHAIRMA N
RAY T. BLAIR, JR., MEMBER
E. LYNN BROWN, MEMBER
ALCOHOLIC BEVERAGE CONTROL
APPEALS BOA RD
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This final order is filed in accordance wit h Business and Professions Code
§2 30 88 , and shall become eff ective 30 days follow ing the date of t he filing of t his
order as prov ided by §23090.7 of said code.
Any party, before this f inal order becomes eff ectiv e, may apply to t he
appropriate court of appeal, or the California Supreme Court, f or a w rit of review of
this f inal order in accordance w ith Business and Professions Code §2 30 90 et seq.
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