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File: 47-248600
Reg: 98045313
Administrat ive Law Judge
at t he Dept. Hearing:
Rodolfo Echeverria
Date and Place of the
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March 2, 2000
Los A ngeles, CA

Kasu Ja Cho, doing business as Kuang Ya (appellant), appeals from a
decision of t he Department of A lcoholic Beverage Control 1 w hic h denied her
petit ion for m odific ation of Condition 7 on her license to allow karaoke music and
for remov al of Condition 1 0, w hich prohibit s the installation of dividers or partit ions
higher t han 40 inches t all betw een booths.
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The decision of the Department, dated April 8 , 1 99 9, is set fort h in the
appendix.
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Appearances on appeal inc lude appellant Kasu J a Cho, appearing through her
counsel, Timothy J . Salyer, and the Departm ent of A lcoholic Beverage Control,
appearing through its counsel, Matthew G. Ainley.
FACTS A ND PROCEDURAL HISTORY
Appellant' s on-sale general public eating place license w as issued on June
19, 1 990. A ppellant w as previously lic ensed at the same prem ises as co-licensee
w ith Sin Chang Cho, her husband, from Oct ober 4, 1 98 9, to J une 18, 19 90 . The
present lic ense w as issued to appellant as sole licensee upon her husband’s death.
When appellant and her husband f irst applied f or t he license in 1989, t hey agreed
to t he imposition of condit ions on that license; those conditions carried over to t he
license issued to appellant in 1 99 0.
Condit ion 7 states:
“ There shall be no dancing permit ted on the premises at any time.
Entert ainment is restrict ed to no more than t hree (3) persons consisting of
one (1) vocalist and tw o (2) instrum entalist[ s]. Inst ruments are limited t o a
piano and guitar.”
Condition 1 0 st ates: “ No booths shall be installed wit h any dividers or
partit ions betw een them t hat are higher than 40 inches tall.”
Appellant filed a Petit ion to Modify Conditions, request ing that Condit ion 7
be modified t o allow karaoke music and that Condition 1 0 be deleted. The
Departm ent denied the petit ion and appellant requested a hearing.
An adm inist rat ive hearing w as held on February 1 9, 1 999, at w hic h t ime oral
and document ary evidenc e w as received. At that hearing, test imony w as
presented in support of t he petit ion by appellant. Will Salao, a Department
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investigat or, and Phillip Chan, an LAPD off icer assigned to t he Vice Unit of the
Rampart Division, t estif ied regarding the process of and reasons for denying t he
petition.
Subsequent to t he hearing, the Department issued its decision which
determined that modification of the conditions as requested would be contrary to
the public w elfare and morals prov isions of the California Const it ut ion (Cal. Const .
art. XX, §22).
Appellant t hereaft er filed a timely not ice of appeal. In her appeal, appellant
cont ends the dec ision w as an abuse of discretion because it ignored the origi nal
reasons for imposit ion of the condit ions.
DISCUSSION
The Petit ion for Conditional License filed by appellant and her husband in
19 89 recit ed the follow ing as t he reasons for imposition of the condit ions:
“ WHEREAS, the Los Angeles Police Departm ent f iled a valid prot est against
the issuance of the proposed license; and,
“ WHEREAS, Councilw oman Gloria Molina f iled a valid protest against t he
issuance of t he proposed license; and,
“ WHEREAS, t ransfer of this license wit hout a hearing on said protest w ould
be cont rary to Section 24013 of the Business and Prof essions Code; . . .”
Determination of Issues II of the Department’ s decision st ates:
“ Pursuant t o Business and Professions Code Section 23 80 3, the condit ions
imposed on a lic ense may be removed provided the grounds w hic h caused
the im posit ion of the condit ions no longer ex ist . How ever, t he Petit ioner has
the burden of est ablishing by a preponderance of the evidence t hat the
Petit ion be granted and the condit ions removed from t he license. In t he
instant case, the Petit ioner has failed t o meet her burden in est ablishing t hat
the grounds w hich c aused the im posit ion of the condit ions no longer exist
and that she is entit led to the requested modificat ion of condit ions especially
in light of the f act that the Police Depart ment object s t o t he proposed
modif ication of condit ions, t he fact t hat prior violat ions have occurred at t he
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prem ises as indic ated above and t he f act that the premises has not been
operating as a bona fide restaurant for several mont hs. See Findings II
through V II.”
Investigator Salao testif ied that he review ed the Department’ s file on this
license. Noting t he original protestants on t he conditional license, he wrot e to t he
Los Angeles City Council; telephoned the off ice of Gloria Molina, w ho w as then no
longer a c it y c ouncilperson, but a Los A ngeles Count y Superv isor; and spok e to
Rampart Division vice of ficer Phillip Chan, notif ying all of t he request to modif y
condit ions on the license. The city council did not respond to Salao’ s notice, but
Salao test ified, ov er an objection t o his testim ony as double hearsay, t hat a person
in Supervisor Molina’ s of fice told him that Supervisor Moli na said she w as opposed
to any modific ation. Salao received a verbal response from off icer Chan that the
Los Angeles Police Depart ment w as opposed t o modificat ion of the condit ions.
Off icer Chan testif ied about t he “ high crime area” in w hich the premises is
located, the presence of gang activit y near the premises, the drain on police
serv ices occasioned by the area around t he premises, and t he interf erenc e w it h an
of ficer’ s abilit y t o perf orm regular checks posed by enclosed rooms. Chan also
test if ied t hat the premises w as not operating as a bona f ide rest aurant for t hree
mont hs.
This Board has said it w ill not go back and invalidate conditions that w ere
not object ed to w hen they w ere first imposed; how ever, the Board will look at the
condit ional license to see the reasons for imposit ion of t he conditions. The reasons
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are crucial w hen a modif ication is requested, since the licensee must show that the
grounds for imposit ion of the condit ions no longer exist . 2
In the present case, t he “ grounds” stated f or imposition of the conditions in
the f irst plac e are not grounds at all. The m ere f act that protest s w ere f iled by the
police and a city councilw oman does not justif y imposition of the conditions, and it
is patently unreasonable to require a licensee to show that protest ants w ere no
longer objecting t o issuance of t he license where there is no indication of the basis
for t he prot est s. There is no ment ion in t he condit ional li cense preamble of high
crime, law enforcement problems, or gang activ ity . Chan’s t estimony regarding the
exist ence of these circumstances in the area in w hic h t he premises is locat ed does
not make them t he reasons for t he original imposition of conditions. The licensee is
left w ith t he impossible burden of show ing a change in circumst ances, when the
circumst ances that caused the imposit ion of t he conditions in t he first place are not
specif ied. (See Crenshaw (1996) AB-6580.)
Since any at tempt by appellant to show a change in t he circumstances t hat
caused imposit ion of t he conditions is an impossibility , t he Department ’ s decision
must be reversed as arbitrary, capricious, and an abuse of discret ion.
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Business & Prof essions Code §2 38 03 provides:

" The department, upon its ow n motion or upon t he petit ion of a licensee or a
transferee who has filed an application for t he transfer of t he license, if it is
sat isf ied t hat the grounds w hic h caused the im posit ion of the condit ions no longer
exist, shall order their removal.
" Any pet ition f or the removal or modification of a condition pursuant t o this
section shall be accompanied by a fee of one hundred dollars ($1 00 )."
5

AB-7379
ORDER
The decision of the Department is reversed.3
TED HUNT, CHAIRMA N
RAY T. BLAIR, JR., MEMBER
E. LYNN BROWN, MEMBER
ALCOHOLIC BEVERAGE CONTROL
APPEALS BOA RD
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This final order is filed in accordance wit h Business and Professions Code
§2 30 88 , and shall become eff ective 30 days follow ing the date of t he filing of t his
order as prov ided by §23090.7 of said code.
Any party, before this f inal order becomes eff ectiv e, may apply to t he
appropriate court of appeal, or the California Supreme Court, f or a w rit of review of
this f inal order in accordance w ith Business and Professions Code §2 30 90 et seq.
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