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NARY TY and SRUN VENG TY
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v.

DEPARTMENT OF ALCOHOLIC
BEVERAGE CONTROL,
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Administrat ive Law Judge
at t he Dept. Hearing:
Jeevan S. Ahuja
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March 16, 2000
San Francisco, CA

Nary Ty and Srun Veng Ty, doing business as Korner Grocery (appellant s),
appeal from a decision of t he Department of A lcoholic Beverage Control 1 w hich
revoked their license, but stayed t he revocat ion f or 1 80 days t o allow appellants to
transf er the license to a person or persons acceptable to the Department,
revocation t o occur if a transfer has not been eff ected w ithin t he 180 days, and
suspended the license for 60 days and indefinitely t hereaft er until the license is
transf erred or revoked, for appellant Srun Veng Ty pleading nolo contendere to a
charge that he exchanged food stamps for cash and alcoholic beverages, a crime
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The decision of the Department, dated March 4, 19 99 , is set f orth in t he
appendix.
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under t he circumstances involving moral turpit ude, being cont rary to t he universal
and generic public w elfare and morals provisions of t he California Constit ution,
art icle XX, §22, arising f rom a violat ion of Business and Professions Code § 24200,
subdiv ision (d), and Welf are and Institut ions Code §10 98 0, subdiv ision (g)(2 ).
Appearances on appeal include appellant Nary Ty and Srun Veng Ty,
appearing through t heir counsel, William J. W allace, and the Department of
Alcoholic Beverage Cont rol, appearing t hrough it s counsel, John Peirce.
FACTS A ND PROCEDURAL HISTORY
Appellant s’ of f-sale general li cense w as issued on M ay 5 , 1 986. Thereaf ter,
the Department instit uted an accusation against appellants charging that, on March
17 , 1 99 8, appellant Srun Veng Ty pled nolo contendere to a charge of v iolating t he
provisions of the Food Stamp Program, as noted above.
An administrative hearing w as held on December 23, 1 998 , at w hich time
oral and documentary evidence w as received, and testimony w as presented by
appellants concerning mitigation of the penalty.
Subsequent to t he hearing, the Department issued its decision which
determined that the violat ion had occurred as charged. A ppellants’ Petit ion for
Reconsideration, submitt ed March 18 , 1 99 9, w as denied by the Department on
March 24, 1999. 2
Appellants thereaft er filed a tim ely notice of appeal. In their appeal,
appellant s cont end t hat the penalt y is excessive.
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The Order regarding appellants’ Petit ion for Reconsideration is set f orth in
the appendix.
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DISCUSSION
Appellant s do not disput e the im posit ion of discipli ne, but argue that , under
the f act s present ed at the hearing, t he penalt y of revocation “ is harsh and
unnecessary.” (App. Br. at 5.)
The Appeals Board w ill not dist urb the Department' s penalty orders in the
absence of an abuse of t he Department ' s discretion. (Martin v. Alcoholic Beverage
Cont rol Appeals Board & Haley (1959) 52 Cal.2d 287 [341 P.2d 296].)
How ever, w here an appellant raises the issue of an excessive penalty, w e will
exam ine t hat issue. (Joseph's of Calif. v. Alcoholic Beverage Control A ppeals
Board (1971) 19 Cal.App.3d 785 [97 Cal.Rptr. 183].)
Appellants cont end that a period of suspension follow ed by a period of
probation w ould be the appropriate discipline in this matt er. They note their 14
years w it hout any prior disciplinary hist ory, appellant’ s admission of and remorse
for his m ist ake, his coming t o t he Unit ed St ates as a Cambodian poli tical ref ugee,
his service with the U.S. Army in Cambodia, his hard work to become a productive
U.S. cit izen, and the adverse financial consequences to t heir family as mit igating
factors.
The Department notes t hat t he ALJ did take t he mitigat ing fact ors into
consideration w hen he imposed a stayed revocation w ith t he opportunit y t o sell the
license instead of t he outright revocation recommended by the Department.
Alt hough t he penalt y m ay appear harsh, t here has been no ev idence of an
abuse of t he Department ’ s discretion in imposing it . “ If reasonable minds might
diff er as to t he propriety of the penalty imposed, t his fact serves to fort ify the
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conclusion t hat t he Department acted w ithin t he area of it s discretion.” (Harris v.
Alcoholic Beverage Control A ppeals Board (1965) 62 Cal.App. 2d 589, 594 [43
Cal.Rptr. 633, 636].)
ORDER
The decision of the Department is aff irmed. 3

TED HUNT, CHAIRMA N
RAY T. BLAIR, JR., MEMBER
E. LYNN BROWN, MEMBER
ALCOHOLIC BEVERAGE CONTROL
APPEALS BOA RD
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This final order is filed in accordance wit h Business and Professions Code
§2 30 88 , and shall become eff ective 30 days follow ing the date of t he filing of t his
order as prov ided by §23090.7 of said code.
Any party, before this f inal order becomes eff ectiv e, may apply to t he
appropriate court of appeal, or the California Supreme Court, f or a w rit of review of
this f inal order in accordance w ith Business and Professions Code §2 30 90 et seq.
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