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DEPARTMENT OF ALCOHOLIC
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Jeevan S. Ahuja
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September 22 , 20 00
San Francisco, CA

Daud M. Jamili, doing business as Jersey Crow n Dairy (appellant), appeals
from a decision of t he Department of A lcoholic Beverage Control 1 w hich revoked
his lic ense f ollow ing his plea of nolo cont endere to a charge of purchase of st olen
cigarett es, contrary to t he universal and generic public w elfare and morals
provisions of t he California Constit ution, article XX , § 22 , arising from a violat ion of
Penal Code §§6 64 and 496 .
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The decision of the Department, dated July 1 5, 19 99 , made pursuant t o
Governm ent Code § 11517, subdivision (c), is set fort h in the appendix, toget her
w it h t he proposed decision of the A dmini st rat ive Law Judge.
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Appearances on appeal include appellant Daud M. Jamili, appearing through
his counsel, Richard D. Warren, and the Departm ent of A lcoholic Beverage Control,
appearing through it s counsel, Thomas M. Allen.
FACTS A ND PROCEDURAL HISTORY
Appellant' s off -sale beer and w ine license w as issued on March 14 , 1 99 4.
On August 1 2, 19 98 , t he Department instit uted an accusation against appellant
charging that, on t hree occasions in May 19 98 appellant purchased cigarett es he
believed to have been stolen.
An administ rative hearing was held on October 30 , 1 99 8. At that tim e, the
part ies stipulat ed t hat appellant had entered a plea of nolo cont endere to criminal
charges that he had purchased stolen cigarettes. Appellant presented evidence
purporting to show the hardships he and his family w ould incur if his lic ense w as
revoked outright . He argued that the public w elfare and morals w ould be
adequately prot ected by a stayed order of revocation condit ioned upon sale of t he
business w it hin 180 days, and imposing an immediat e indefini te suspension that
w ould cont inue unt il the business w as sold. Appellant expressed his opini on t hat
the value of t he business w ithout a license w ould be such that no buyer w ould be
interested.
Departm ent counsel argued to t he ALJ that the A ppeals Board had “ agreed”
that financial considerations are not an appropriate fact or in determining t he type of
discipline.” In a subsequent submission, pursuant to t he ALJ’ s request,
Departm ent counsel cited Carlos Almendra and Mit zi Eubanks (1998) AB-6864 for
the proposit ion that the Board rarely considers the economic impact of a decision,
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and does so only w hen it considers the penalty t o be for t he purpose of punishment
rat her t han t o assure c ompliance w it h t he law and prot ect ion of the publi c. In t hat
case, the Board f ound t hat a 25-day suspension, in t he circumstances of that case,
w as in fact punishment , and remanded the case to t he Department for
reconsideration of the penalty.
Subsequent to t he hearing, the Administ rative Law Judge (ALJ) issued his
proposed decision, w hich recommended a penalty in t he form urged by appellant - a
stayed revocation and a 60-day suspension plus an indefinit e suspension until t he
business w as sold. The proposed order f urt her prov ided that , if the business w as
not sold w ithin 1 80 days, t he Department w as free enter an order revoking t he
license.
In his proposed decision, the ALJ set fort h special findings of fact regarding
penalty considerat ions:
“ The Department recommended that Respondent’ s license be revoked.
“ Respondent explained that he had purchased the business about six years
ago for $ 10 0, 00 0 and he presently ow es about $ 20 ,0 00 of that amount . He
has been att empting t o sell the business. If he sells the business w ith t he
alcoholic beverage license, he expects t o recoup most, if not all, of his
inv est ment. If, how ever, his alcoholic beverage license is rev oked, he does
not believe anybody w ould buy t he business w ithout the alcoholic beverage
license.
“ Respondent and his w ife have tw o children – one eight years old, one
eleven years old. He has a mort gage payment of $1 05 0 per mont h for t he
hom e he ow ns, and pays propert y t axes of $150 per m ont h. He has m ini mal
equity in t he home. It is f ound that the public w elfare and morals w ill be
adequately prot ected in this matt er if Respondent’ s license is suspended and
if Respondent is permit ted t o transf er his license to a person or persons
acceptable to t he Department .”
The Depart ment rejec ted t he proposed decision, and entered its ow n order
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revoking the license. In so doing, the Department summarized the hardship factors
urged by appellant in support of his plea for a lesser penalty than out right
revocation, but ordered revocation, st ating:
“ The considerations of economic hardship do not const itut e mitigat ion nor do
they absolve respondent from his responsibi lity t o comply w it h t he law .
Indeed, if economic impact or hardship w ere considered in making a penalty
determination, it w ould result in an unequal application of the law , depending
upon the economic status or situation of a licensee. Not only is such a result
not w arranted, it is impermissibl e if the Depart ment is t o apply sim ilar
penalties f or similar conduct for all li censees in t he st ate.”
Appellant t hereaft er filed a timely not ice of appeal. In his appeal, appellant
raises the follow ing issues: (1) the Departm ent’ s penalty of revocation is arbitrary
because in a similar case considered by t he Department on t he very same day it
considered appellant’ s case, the Department adopted a proposed decision in which
an A LJ had f ound, based mainly upon t he economic hardship to t he licensee, that
outright revocation w as not an appropriate penalty; (2 ) the Departm ent should
consider the economic impact upon a licensee in its consideration of mit igation
evidence; and (3) t he penalty of outright revocation is an abuse of discret ion.
These issue are interrelated, and w ill be discussed together.
DISCUSSION
Appellant cont ends that t he penalty of revocation is arbitrary because in a
sim ilar case considered by the Depart ment on t he very same day it considered
appellant ’ s case, t he Depart ment adopted a proposed decision in w hic h an A LJ had
found, based mainly upon the economic hardship to t he licensee, that outright
revocation w as not an appropriate penalty. That case, Nary Ty and Srun Veng Ty
(May 8 , 2 000) AB-7383 (“ Ty” ), inv olv ed an appeal f rom an order w hic h suspended
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the license for 6 0 days, and indefinit ely thereaft er, for a maximum of 1 80 days or
until t he business w as sold, aft er one of t he licensees entered a plea of nolo
contendere to a charge of exchanging food stamps f or cash and alcoholic
beverages, a crime involving moral turpit ude. In Ty, as in t he inst ant case,
Departm ent counsel had recommended that t he license be revoked. Inst ead, the
same ALJ w ho presided over appellant ’ s hearing opt ed t o rec ommend t he st ayed
revocation and indef init e suspension, in order t o permit the sale of t he business.
He stated, in a “ Special Finding of Fact and Penalty Consideration:
“ Respondent Srun Veng Ty came t o the Unit ed States in 19 75 from
Cambodia as a political refugee. He fought w ith the United States Army
during the w ar in Cambodia. Respondent Nary Ty explained t hat she w as
concerned about the f inancial consequences to t he family if t he license to sell
alcoholic beverages is rev oked. She explained t hat alcoholic beverages
account for 5 0 percent of their sales, and in sum mer t his f igure increases to
60 percent. Respondents have three children - tw o in high school and one in
elementary school. The above circumstances have been considered in
determining the penalty to be imposed in this matter.”
The Department adopted this decision w ithout comment, and the Appeals Board
aff irmed, rejecting appellants’ claim that the penalty w as an abuse of discret ion.
Thi s Board has seen t oo m any appeals w here an admini st rat ive law judge has
taken int o account in some fashion t he economic or f inancial im pact his proposed
order w ill have on a licensee, t hat order then being adopted w ithout comment by
the Depart ment, t o accept at face value t he Depart ment’ s disclaimer t hat such
considerations are taken into account in the determination of penalty.
Administrat ive law judges regularly listen t o the appeals of a licensee, or of
counsel, to take into consideration the hardships w hich are predicted to flow from a
suspension or revocation. Their proposed decisions may or may not articulat e their
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reaction to such pleas, and w hen t hey do not , t here m ay still be room to speculat e
that the licensee’s plea had some effect on the penalty .
No doubt, equality of treatment, all other things being equal, is, and should
be the goal of t he Department. As t he Department st ates in its brief (at page 5), “ it
w ould be improper for t w o diff erent licensees, identically sit uated except f or
economic considerations and having committed identical violations, to receive
dif ferent penalt ies based only on t hose dif ferent economic considerations.”
But, every case is diff erent and multi-f aceted. Neither the Departm ent nor
this Board has t he ability t o match w it h comput er-like prec ision one case t o
another. Any at tempt to do so w ould be doomed from t he start.
Where t he penalt y is one w hic h does not appear out of line w it h t he of fense,
and is otherw ise wit hin the broad discretion of t he Department, this Board should
not int erf ere. See Martin v. Alcoholic Beverage Cont rol Appeals Board & Haley
(19 59 ) 52 Cal.2d 28 7 [ 34 1 P.2d 2 96 ], w here, in aff irming an order of revocation,
the California Supreme Court said:
“ The most t hat can be said is that reasonable minds might diff er as to t he
propriety of the penalty imposed, but this f act serves only to f ortif y t he
conclusion t hat t he Department acted w ithin t he broad area of discretion
conferred on it.”
We t hink t his is such a case.
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ORDER
The decision of the Department is aff irmed. 2
TED HUNT, CHAIRMA N
RAY T. BLAIR, JR., MEMBER
ALCOHOLIC BEVERAGE CONTROL
APPEALS BOA RD
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This final decision is filed in accordance wit h Business and Professions
Code §23 08 8 and shall become eff ectiv e 30 days f ollow ing the date of the f iling of
this final decision as provided by § 23090.7 of said code.
Any party m ay, before t his final decision becomes eff ectiv e, apply to t he
appropriate district court of appeal, or the California Supreme Court, f or a w rit of
review of t his final decision in accordance w ith Business and Professions Code
§23090 et seq.
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