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Maria A. Diaz, doing business as Mario’s Place (appellant), appeals from a
decision of t he Department of A lcoholic Beverage Control 1 w hich revoked her onsale beer and w ine public premises license follow ing the entry of a plea of guilt y by
Jose Diaz, alleged to be her spouse, t o a charge of possession for sale of a
cont rolled substance (cocaine) in viol ation of Healt h and Safety Code § 11351.
Appearances on appeal include appellant Maria A. Diaz, appearing through
her counsel, A rmando H. Chavira , and the Departm ent of Alcoholic Beverage
Control, appearing through it s counsel, David W. Sakamoto.

1

The decision of the Department, dated July 2 9, 19 99 , is set f orth in t he
appendix.
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FACTS A ND PROCEDURAL HISTORY
Appellant ' s on-sale beer and w ine public prem ises lic ense w as issued on
December 8, 1 98 0. Thereaft er, t he Department inst it ut ed an accusation against
appellant alleging the entry of a plea of guilt y by appellant’ s spouse, Jose Diaz, to a
charge of possession for sale of a controlled substance as grounds for t he
imposit ion of discipline against t he license held by appellant.
An adm inist rat ive hearing w as conduct ed on June 1 5, 1 999. M aria Diaz
w as represented by counsel, but neither she nor Jose Diaz att ended the hearing.
The Department presented the testimony of Craig McLaren, a Los Angeles police
off icer, who testif ied about his arrest of Jose Diaz on the controlled substance
charge, his conversat ion w it h Diaz at the t ime of the arrest , and about certain data
set fort h in the report he prepared at the t ime. The Depart ment also int roduced
certif ied copies of t he criminal informat ion and Superior Court document ation
relating to t he entry of t he guilty plea (Exhibit 2), and certif ied copies of t he
personal affidavit s submit ted by M aria Diaz and Jose Diaz in support of her license
application. A ppellant’ s counsel made tim ely hearsay objections t o the t estimony
of of fic er McLaren and to t he documentation of fered by t he Department . The
objections w ere overruled.
Follow ing the conc lusion of the hearing, t he Depart ment ent ered its order
that the license be revoked, and this timely appeal follow ed.
DISCUSSION
This appeal presents several interesting and interrelated questions: w hether,
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as t he Depart ment cont ends, t he conv iction of Jose Diaz of a crime w hic h involved
moral turpit ude is grounds for the revocation of t he license held by Maria Diaz, his
alleged spouse, in her nam e alone; w het her t here w as subst ant ial evidenc e that
Jose Diaz w as in fact t he spouse of M aria Diaz; and, if so, w hether Departm ent
Rule 5 8, w hic h governs t he issuance of lic enses in c ircumstances involving spousal
relationships, is a valid basis for t he imposition of an order of revocat ion. 2
Appellant challenges each of these proposit ions.
Addressing t he last question first , w e believe, cont rary to appellant ’ s
contention, that Rule 58 must be construed to have continuing eff ect. We believe
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Rule 58 (4 Cal. Code Regs., §5 8) provides, in pert inent part, as f ollow s:

“ Application by Married Persons.
(a) Where a business is t he communit y propert y of husband and w if e, an
alcoholic beverage license may be issued or held either:
(1) In the nam e of bot h husband and w if e;
(2) In the name of either spouse, if it can be demonstrated by evidence
satisf actory to t he department that the unlicensed spouse is qualifi ed and
cannot parti cipate in the business for reasons including, but not limit ed to,
the f ollow ing:
(A) Physical disability;
(B) Absence from t he State for a prolonged period.
(b) Where a business is the separate property of a spouse, established by
satisf actory proof t o the department, an alcoholic beverage license may be
issued in t he spouse’ s name alone.
(c) The unlicensed spouse must have the qualificat ions required of a holder of
a license unless the husband and wi fe are not living t ogether and have not
lived together for at least six mont hs.
(d) The provisions of this rule shall apply to t he ow nership, by either spouse,
of 1 0 percent or more of t he stock of any corporation ow ning an alcoholic
beverage license. ”
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it t o be of equal importance during the existence of t he license that the spouse of a
licensee be qualified t o be a holder, and t here is nothing in the rule t hat militates
against this. Given the possibilit y t hat the unlicensed spouse may have a
communit y property interest in t he business, and/or might share in the proceeds of
the business, it does not seem unreasonable to require, as a continuing condit ion of
holding the license, that the unlicensed spouse also remain qualifi ed to hold a
license. Thus, if Jose Diaz, as t he spouse of Maria Diaz, commit ted an off ense
w hich w ould disqualify him f or holding a license, Rule 58 support s the revocation
of the licensed issued t o Maria Diaz.
While this seems harsh, it must be kept in mind t hat t he Department is
charged w ith prot ecting t he welf are and morals of t he people of California w ith
respect to t he sale of alcoholic beverages.

Given that charge, t he Department ’ s

position t hat t he unlicensed spouse must remain qualifi ed to hold a license, cannot
be said t o be unreasonable. 3
This, of course, assumes that the Department prov ed by competent
evidence, t hat Jose Diaz w as in fact t he spouse of Maria Diaz. Appellant claims it
failed to do so. The decision, w hile f inding that M aria Diaz was married t o Jose
Diaz in 1 980, and t hat no ev idence w as present ed t o show she w as no longer
married to him, does not discuss the evidence upon w hich it based that finding.
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We f ind it int erest ing, although not fatal t o t he dec ision, that the proposed
decision does not even mention Rule 58. But f or this rule, t he conduct of
appellant’ s spouse w ould seem irrelevant.
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The Depart ment’ s case at the hearing w as based upon c ircumstant ial
evidence, all of w hich w as admitt ed over appellant’ s repeated objections t hat it
w as inadmissible hearsay ev idence.
Government Code §1 15 13 permits t he use of hearsay evidence for t he
purpose of supplementing or explaining other evidence, but provides t hat it shall not
be sufficient in itself to support a finding, unless it w ould be admissible over
object ion in c ivil act ions.
The Departm ent c ont ends that af fidavit s execut ed by M aria Diaz and Jose
Diaz at t he time t he license issued establish their spousal relationship; t hat t he
affidav it of Jose Diaz cont ains the same California driver’ s license number as t hat
recorded on the police offic er’s arrest report; and that t he booking number which is
also on t he arrest report is ident ical t o t he booking num ber on t he criminal
inf ormat ion t o w hich t he guilt y plea w as entered. Thus, t he Department c ont ends,
the documents show a paper trail t hat c onnect s the Jose Diaz of 19 80 to t he Jose
Diaz of 1 99 8.
The critical links in this paper trail are the booking number and the driver’s
license number. Officer M cLaren t est if ied t hat the booking num ber is assigned at
the t ime the person w ho has been arrested is booked into t he system, and is
included in the arrest report prepared by the off icer. The booking number in
McLaren’s report, 55 98 83 7, is the same number that appears on the certif ied copy
of the criminal inf orm ation filed against Jose Diaz. M cLaren also t est if ied t hat , at
the t ime of the arrest , he obt ained Jose Diaz’ s driver’ s license number and his dat e
5
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of birt h, bot h of w hich matc h the inf ormation on t he 198 0 af fidavit . A ppellant’ s
object ion that this test imony w as hearsay w as ov erruled. Since it is apparent that
this w as information obt ained from the driver’ s license presented t o McLaren, the
objection does not appear to have been w ell-taken.
Admittedly, some of the Department’s evidence w as hearsay. Importantly,
how ever, t he af fidav it execut ed by Maria Diaz w as not. The af fidav it w as an
admission that her spouse w as named Jose. W hile t he aff idavit execut ed by Jose
Diaz may be considered hearsay, it supplements the aff idavit executed by Maria
Diaz, in t hat it also demonstrates a spousal relationship betw een the t w o. 4
Betw een the t w o, t he aff idavit s establish t hat M aria Diaz was the spouse of J ose
Diaz in 19 80 , w hen the license was applied for.
Thus, Maria Diaz’ s ow n aff idavit, supplemented by the aff idavit execut ed by
Jose Diaz, and linked to t he criminal informat ion and guilty plea through t he
booking number and driver’s license number, establishes that, at least in 19 80 ,
w hen the license issued, she w as married to t he Jose Diaz who, in 19 98 , entered a
guilty plea to a crime w hich involved moral turpitude. In the absence of any
evidence of that marriage having ended, 5 the provisions of Rule 58 necessarily
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The Department cont ends in its brief t hat Maria Diaz submitt ed the aff idavit
of J ose Diaz w hen she applied for the license. If t hat w ere true, t hat aff idavit
w ould be an adoptive admission, binding upon Maria Diaz. How ever, the record
does not reflect the circumstances by w hich t he aff idavit became part of the
license f ile.
5

Once the Department established the tw o w ere married, the burden of
proof shif ted t o Maria Diaz to show that the marriage had terminat ed, or that she
and Jose Diaz had separated and w ere not living t ogether for at least six mont hs.
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apply.
ORDER
The decision of the Department is aff irmed. 6
TED HUNT, CHAIRMA N
RAY T. BLAIR, JR., MEMBER
E. LYNN BROWN, MEMBER
ALCOHOLIC BEVERAGE CONTROL
APPEALS BOA RD

See Rule 5 8, supra.
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This final decision is filed in accordance wit h Business and Professions
Code §23 08 8 and shall become eff ectiv e 30 days f ollow ing the date of the f iling of
this final decision as provided by § 23090.7 of said code.
Any party m ay, before t his final decision becomes eff ectiv e, apply to t he
appropriate district court of appeal, or the California Supreme Court, f or a w rit of
review of t his final decision in accordance w ith Business and Professions Code
§23090 et seq.
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