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THE SOUTHLAND CORPORATION
and GLENN T. CUNNINGHAM
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DEPARTMENT OF ALCOHOLIC
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Administrat ive Law Judge
at t he Dept. Hearing:
Rodolfo Echeverria
Date and Place of the
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Los A ngeles, CA

The Sout hland Corporation and Glenn T. Cunningham, doing business as 7Eleven Store #26 19 0 (appellants), appeal from a decision of t he Department of
Alcoholic Beverage Control 1 w hich suspended their license for 15 days for t heir
clerk, Robert Lee Johnson, having sold an alcoholic beverage (a six-pack of
Budw eiser beer) to George O. Flint, a minor, contrary to t he universal and generic
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The decision of t he Department, dated September 16 , 19 99 , is set fort h in
the appendix.
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public w elf are and morals provisions of the California Const it ut ion, article XX, §22,
arising f rom a violat ion of Business and Prof essions Code §2 56 58 , subdivision (a).
Appearances on appeal include appellants The Southland Corporation and
Glenn T. Cunningham, appearing through t heir counsel, Ralph Barat Saltsman and
Stephen Warren Solomon, and the Department of Alcoholic Beverage Control,
appearing through it s counsel, Jonathon E. Logan.
FACTS A ND PROCEDURAL HISTORY
Appellants’ of f-sale beer and w ine license was issued on December 3, 19 97 .
On April 26, 19 99 , t he Department instit uted an accusation against appellant
charging a violat ion of Business and Prof essions Code §2 56 58 , subdivision (a). A
proposed decision, rendered aft er an administrative hearing held on July 29, 19 99,
sustained the charge of the accusation, and ordered a 15 -day suspension. The
Departm ent adopted t he proposed decision, and this timely appeal follow ed.
Appellant s now cont end: (1 ) there w as a violat ion of Rule 141 (b)(2); and (2)
appellants w ere denied their right to discov ery and to a transcript of t he hearing on
their mot ion to compel discovery.
DISCUSSION
I
Appellants challenge the decision’s findings and determination t hat t he decoy
presented t he appearance required by Rule 141 (b)(2). In w hat can only be
described as a st rident attack on t he compet ency of the A dmini st rat ive Law Judge,
appellant s assert at the outset (pages 1-2) of their brief:
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“ In an ast onishingly v ivid demonst rat ion of an inabilit y t o adjudicat e
fact s fairly and impartially, the A dminist rative Law J udge in this case found
compliance wit h Rule 14 1(b)(2) when faced w ith a decoy w hose appearance
w as drastically c hanged from the t ime of t he decoy operation t o the t ime of
the administ rati ve hearing. At the hearing and in t he licensed premises, t he
decoy w as so palpably and obviously unqualified to act as a decoy, t hat f or
an Administrativ e Law J udge to determine compliance wit h Rule 141 (b)(2) is
much more a manifestation of t he inabilit y of the A dminist rative Law J udge
to judge t han the apparent age of t he minor decoy.”
There is a photograph of t he decoy in t he record, t aken wit h the clerk w ho
made the sale. We are of t he opinion that t here is nothing in t he appearance of the
decoy on the day of the sale, as depicted in the phot ograph, w hich could be said to
so strongly cont radict the judgm ent of the A dmini st rat ive Law Judge (“ ALJ” ), that
the decoy presented an appearance which c ould generally be expect ed of a person
under the age of 2 1, as to w arrant this Board substit uting it s judgment f or that of
the ALJ. We are of t he further opinion that appellants’ att ack on the ALJ borders
on the personal, and certainly is not helpful t o the Board.
The Board need not be reminded that t he scope of it s review is limi ted by t he
California Constit ution, by st atut e, and by case law . In review ing the Department' s
decision, the A ppeals Board may not exercise its independent judgment on t he
effect or w eight of the evidence, but is to determine w hether the findings of f act
made by t he Department are supported by substantial evidence in light of the w hole
record, and w hether the Department' s decision is supported by t he findings. The
Appeals Board is also aut horized to det ermine w het her t he Depart ment has
proceeded in the manner required by law , proceeded in excess of it s jurisdiction (or
w ithout jurisdiction), or improperly excluded relevant evidence at t he evidentiary
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hearing.2
This principle has partic ular application w hen the issue, as here, inv olves a
fact ual determinat ion w hether a person appears to be of a certain age group. As
the Board has said in other c ases, this is t he responsibilit y of the t rier of fact , t he
ALJ and, ult imately, the Department, to det ermine whet her the decoy select ed by
the law enf orc ement agenc y possesses t he requisit e appearance under Rule
14 1(b)(2).
The A LJ sees t he dec oy as he t est if ies, is able t o observ e his phy sical
appearance, his demeanor, his poise as a w itness, and, to a limited extent his
personal mannerisms. The Board, on the ot her hand, sees only a photograph, if
that . While it is true t hat, in some cases, there is some characteristic of the
decoy’ s appearance that causes the Board to question t he fairness of the use of
that decoy, t his is not such a case.
At the t ime of t he transaction, the decoy’ s head had been shaved, and his
hair w as less than 1 /4 ' long. The goatee about w hich appellants c omplain w as,
according t o t he decoy, less than an eighth of an inch long. “ Barely anyt hing. Just
rough look, that ’ s all.”
At the t ime of t he hearing, almost seven months later, 3 the decoy’ s hair,
sideburns and goatee had all grow n considerably longer.
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California Constit ution, article XX , § 22 ; Business and Professions Code
§§230 84 and 23085; Boreta Enterprises, Inc. v. Departm ent of Alcoholic Beverage
Control (1970) 2 Cal.3d 85 [84 Cal.Rptr. 113].
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The hearing w as held July 29, 199 9. The sale took place January 2,

1999.
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Parent het ically, it should be noted t hat this sale t ook plac e in Oc eanside,
California, the home of Camp Pendleton, a Marine Corps training base. The sight of
a tall, slim male w it h a shaven head is not unc ommon in Oceanside, and of ten t hat
person w ill be an 18 - or19-year-old Marine Corp recruit.
All of this means, in our v iew , t hat t his Board is not persuaded by appellant s’
attack on t he f indings or on t he A LJ w ho m ade t hose findings. We have not been
reluctant to grant relief in Rule 141 (b)(2) cases w here, in a strong show ing by t he
appellant s in such cases, relief is just if ied. This is not such a case.
II
Appellants claim t hey w ere prejudiced in their ability t o defend against t he
accusation by t he Department’ s refusal and failure to provide them discovery w ith
respect to t he identit ies of ot her licensees alleged to have sold, through employ ees,
represent atives or agent s, alcoholic beverages t o t he dec oy inv olv ed in this case,
during the 30 days preceding and follow ing the sale in this case. They also claim
error in the Department’ s failure to provide a court reporter f or the hearing on their
motion to compel discovery. A ppellant s cite Governm ent Code § 11512,
subdivision (d), w hich provides, in pertinent part, t hat “ the proceedings at t he
hearing shall be reported by a stenographic reporter.” The Department cont ends
that this ref erence is only t o an evidentiary hearing and not t o a hearing on a
mot ion w here no evidence is taken.
The Board has issued a number of decisions direct ly addressing t hese issues.
(See, e.g., The Circle K Corporation (Jan. 2000) AB-7031a; The Southland
Corporation and M ouannes (Jan.2000) AB-7077a; Circle K Stores, Inc. (Jan. 2000)
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AB-7091a; Prestige Stations, Inc. (Jan. 2000) AB-7248; The Southland
Corporation and Pooni (Jan. 2000) AB-7264.)
In these cases, and many others, the Board has reviewed the discovery
provisions of t he Civil Discovery Act (Code of Civ. Proc., §§ 20 16 -20 36 ) and the
Administ rative Procedure Act (Gov. Code §§1 15 07 .5 -11 50 7. 7). The Board
determined that t he appellants w ere limited t o the discovery provided in
Government Code §1 15 06 .6 , but that “ w itnesses,” as used in subdivision (a) of
that sect ion w as not rest rict ed t o percipient w it nesses. We c onc luded t hat :
“ A reasonable interpretation of the t erm ‘w itnesses’ in § 11 50 7. 6 w ould
entitle appellant to the names and addresses of the other licensees, if any,
w ho sold to t he same decoy as in this case, in t he course of t he same decoy
operation conduct ed during the same w ork shift as in this case. This
limit ation w ill help keep the number of int ervening variables at a minimum
and prevent a ‘ fishing expedition’ w hile ensuring fairness to t he parties in
preparing t heir cases.”
The Board also held in t he cases ment ioned above t hat a court report er w as
not required f or t he hearing on t he discovery m ot ion. W e cont inue to adhere t o
that position.
ORDER
The decision of t he Department is aff irmed w ith respect t o the Rule
14 1(b)(2) issue, and the case is remanded to the Departm ent f or such furt her
proceedings as may be appropriat e in light of our ruling on t he discovery issue. 4
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This final decision is filed in accordance wit h Business and Professions
Code §23 08 8 and shall become eff ectiv e 30 days f ollow ing the date of the f iling of
this final decision as provided by § 23090.7 of said code.
Any party m ay, before t his final decision becomes eff ectiv e, apply to t he
appropriate district court of appeal, or the California Supreme Court, f or a w rit of
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TED HUNT, CHAIRMA N
RAY T. BLAIR, JR., MEMBER
E. LYNN BROWN, MEMBER
ALCOHOLIC BEVERAGE CONTROL
APPEALS BOA RD

review of t his final decision in accordance w ith Business and Professions Code
§23090 et seq.
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