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Alfred P. Balderrama and Ramon F. Maldonado, doing business as The Brave
Bull (appellants), 1 appeal from a decision of t he Department of A lcoholic Beverage
Control 2 w hich suspended their on-sale general public eating place license for 2 5
days, w ith 1 0 days t hereof stayed, condit ioned upon a tw o-year period of
discipline-free operation, f or having violated a condition on t heir license, being
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Maldonado, w ho w as served w ith t he accusation and notic e of hearing but
did not appear, is, according to appellant Balderrama, no longer aff iliated w ith t he
business.
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The decision of the Department, dated October 7, 19 99 , is set f orth in t he
appendix.
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cont rary to t he universal and generic public w elfare and morals provisions of t he
California Constit ution, article XX , § 22 , arising from a violat ion of Business and
Professions Code §§ 24 20 0, subdivision (a), and 23 80 4.
Appearances on appeal include appellant Alf red P. Balderrama, appearing
through his counsel, Percy Duran III, and the Department of A lcoholic Beverage
Control, appearing through it s counsel, David W. Sakamoto.
FACTS A ND PROCEDURAL HISTORY
Appellant s’ on-sale general public eat ing place license w as issued on August
26, 1 996. Thereaf ter, the Depart ment instit ut ed an accusat ion against them
charging t hat , on six occasions in 1 998 and 1 999, appellant s allow ed
entertainment provided by them t o be audible beyond the area under their control,
in v iolation of a condition on t heir lic ense.
An adm inist rat ive hearing w as held on August 20, 1 999, at w hic h t ime oral
and document ary evidenc e w as received. At that hearing, test imony w as
presented by a nearby resident w ho had complained about late night loud music,
consisting, f or the most part, of bass vibrations, and by four San Gabriel police
off icers w ho had responded to noise complaints by t hat resident and other nearby
residents. Each of t he off icers testif ied that he had been able to c onfirm the
existence of t he noise. A ppellant Balderrama test ified about st eps he had taken to
address the noise problems, w hich now supposedly have been eliminat ed. He
essentially conceded the existence of t he noise problems, att ributing t hem primarily
to a change in t he st yle of the operat ion and a new music form at designed to cater
to a younger, more active client ele. Appellant , a c it y c ouncilman f or t he cit y of San
Gabriel also present ed t he t est imony of anot her c it y c ouncilman w ho described
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eff ort s the cit y had made, as w ell as eff ort s it w as unable to m ake, t o assist
appellant in addressing t he noise problems.
Subsequent to t he hearing, the Department issued its decision which
determined that fiv e of t he six condition v iolations alleged had been established.
Appellants thereaft er filed a tim ely notice of appeal. In their appeal,
appellant s raise t he f ollow ing issues: (1) ow nership of the premises has been
changed from a partnership to a corporation; the corporation cannot be held
responsible for v iolations w hich occurred w hen it did not exist; (2) appellant
Balderrama' s request f or a continuance should have been granted; (3) appellant
Ramon F. M aldonado w as disassociated from t he partnership and the corporation,
so cannot be found in violation of the A ct ; and (4) t he charge of a noise violation
w as based upon an arbitrary st andard. Issues 1 and 3 are related, and will be
discussed together.
DISCUSSION
I
Appellants cont end that, at some tim e aft er the violations occurred, t he
ow nership of t he premises was transferred to a corporation ow ned solely by
Balderrama. Theref ore, they cont end, neit her t he corporat ion nor Maldonado can
be f ound liable.
The only evidence in the record regarding any transfer of ow nership is
Balderrama’ s statement to t hat eff ect. Balderrama admitt ed that t he Department
had not been notif ied of any transfer of ow nership [RT 5].
It is a moot issue whic h of t he entit ies, the partnership or the corporation, is
chargeable w ith t he violation. The violation is a charge against t he license, and w ill
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remain w ith t he license even assuming the Departm ent approves of t he transfer.
The same is true of Maldonado’s stat us. If he truly is no longer involved in
the ow nership of t he license, he has no reason to appeal the order.
II
Appellant Balderrama contends that his request for a cont inuance, on the
basis t hat he w as so grief-st ricken ov er his mot her’ s recent deat h t hat he w as
unable to prepare for t he hearing, w as improperly denied.
The record indicates t hat appellants’ request f or a continuance w as heard by
Administ rat ive Law Judge M cCarthy only t w o day s bef ore t he hearing, and w as
denied [RT 16].
Appellant also argued that he had on earlier occasions sought a continuance
based upon the unavailability of his att orney, but w as unable to produce any
evidenc e of such a request made after a hearing dat e had been set .
Finally, appellant again requested a continuance on the day of t he hearing,
this time based upon t he alleged unavailabilit y of his attorney, w hose absence w as
unexplained.
The Administrativ e Law J udge (ALJ) has a great deal of discretion in
considering a timely request f or a continuance, and almost absolute discretion in
considering an untim ely request. Here, f rom all indications in t he record,
appellants’ requests w ere, in each case, unt imely. The rules require that such a
request not be made later than t en days before a hearing is scheduled to
commence. Appellant w as represented by counsel, and t here is nothing in t he
record to suggest that a timely request for a c ont inuance could not have been
made. Eit her of the A LJ’ s could reasonably have v iew ed t he request as an ef fort at
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delay, and neither can be said to have abused his discretion in denying t he
cont inuance.
III
Appellant s cont end t hat , sinc e the cit y of San Gabriel did not use decibel
equipment t o measure the noise level of t he alleged violations, t he charges were
based upon an arbitrary st andard.
Thi s argument is specious. The v iol ations w ere not based on t he dec ibel level
of the noise generat ed by the premises. They w ere t he permitting of noise t o
extend beyond t he area under the control of the licensee, w hich a condition on t he
license prohibit ed. The t est w as w het her t he noise w as audibl e beyond the area
under the control of appellants, and it clearly w as. The evidence consisted of
citizen complaint s t hat the noise penet rat ed t heir hom es and made sleep
impossible.
The record does reveal that appellants made substantial alterations in t he
premises and its operating practices to control noise levels (see Finding of Fact 9 ;
RT 138-140 and Exhibit B), presumably at some expense.
We do hav e some concern about the penalt y imposed. The proposed
decision refers t o evidence in the record of riot s and alterc ations at the premises,
and in the street nearby, and numerous police calls to t he premises. Alt hough
acknow ledging that t hese incidents w ere not alleged in the accusation, and
disclaiming them having been given any consideration f or any purpose involving
penalty , t he decision w ent on to caut ion appellants to t ighten up their security
measures and police their patrons and premises, or else suffer t he consequences of
subst ant ial discipline.
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We note t hat appellants w ere not represented by an att orney at t he hearing.
Had t hey been, it is quit e possible, if not probable, t hat appellant s w ould hav e been
able to contain t he evidence to only t hat charged in the accusation.
While w e do not question t he sincerity of t he Administ rative Law J udge, or
his disclaimer, w e find it impossible t o believe that evidenc e of the t ype he ref erred
to w ould not have inf luenced his impressions of w hat discipline w ould be
appropriat e. In order t o be sure t here w as no such influence, w e have concluded
that the case should be remanded to t he Department for reconsideration of the
penalty.
ORDER
The decision of the Depart ment is af firmed w it h respect to t he f indings t hat
there w ere violations of Business and Professions Code § 23804, but is remanded
to t he Department for reconsideration of the penalty in light of t he comments
herein.3
TED HUNT, CHAIRMA N
E. LYNN BROWN, MEMBER
ALCOHOLIC BEVERAGE CONTROL
APPEALS BOA RD
Board Member Ray T. Blair, Jr., did not participate in t he deliberation of this matt er.
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This final decision is filed in accordance wit h Business and Professions
Code §23 08 8 and shall become eff ectiv e 30 days f ollow ing the date of the f iling of
this final decision as provided by § 23090.7 of said code.
Any party m ay, before t his final decision becomes eff ectiv e, apply to t he
appropriate district court of appeal, or the California Supreme Court, f or a w rit of
review of t his final decision in accordance w ith Business and Professions Code
§23090 et seq.
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