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Sang Mok Kim and Myung Ja Kim, doing business as Mike’ s Liquor
(appellants), appeal from a decision of the Department of Alcoholic Beverage
Control 1 w hich suspended their license for 20 days for co-licensee Myung Ja Kim
having sold an alcoholic beverage to a person w ho w as then obviously int oxicat ed,
being contrary t o the universal and generic public w elfare and morals provisions of
the California Constit ution, article XX , § 22 , arising from a violat ion of Business and
Professions Code § 25 60 2, subdiv ision (a).
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The decision of the Department, dated October 21 , 1 99 9, is set fort h in the
appendix.
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Appearances on appeal include appellant Sang Mok Kim and Myung Ja Kim,
appearing through t heir counsel, M ichael B. M ontgom ery, and the Departm ent of
Alcoholic Beverage Control, appearing through it s counsel, David W. Sakamoto.
FACTS A ND PROCEDURAL HISTORY
Appellant s’ of f-sale general li cense w as issued on November 3 0, 1 992.
Thereaft er, the Department inst itut ed an accusation against appellants charging
that, on September 21, 19 98 , Myung Ja Kim (“ Mrs. Kim” ) sold tw o 32-ounce
bot tles of Miller beer t o Jose M orales, w ho w as obviously int oxicated at the t ime.
An adm inist rat ive hearing w as held on Sept ember 2 1 and 2 2, 1 999, at
w hich t ime oral and documentary evidence w as received. At that hearing,
test imony w as present ed f or t he Depart ment by tw o Depart ment inv est igat ors,
Scott Stonebrook and Kevin Kenny. M rs. Kim and Los Angeles Police Departm ent
Deputy Ray Webb t estified for appellant s.
Subsequent to t he hearing, the Department issued its decision which
determined that the charge of t he accusation had been sustained.
Appellants thereaft er filed a tim ely notice of appeal. In their appeal,
appellants raise the follow ing issues: (1) t he findings are not supported by
substantial evidence and (2) appellants were entrapped and subjected to selective
prosecut ion by the invest igators.
DISCUSSION
Appellants cont end that t here w as not substant ial evidence to support the
finding t hat Morales w as obviously intox icated. They argue that w hat t he
investigat ors observed before Morales entered the st ore is not relevant to t he
2
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finding t hat he w as obviously intox icated at t he time of the alcoholic beverage
purchase; that t he indications of int oxicat ion w hile Morales was in the parking lot
before entering the store w ere so minor t hat t he investigators could not determine
then w het her M orales w as obviously int oxicated; that the result s of lat er
intox imeter tests show ing that M orales’ blood-alcohol level w as ext remely high are
not relevant, since a sale to an int oxicat ed person does not violate t he statut e
unless that person’s int oxication is obvious to any observer; and a store clerk
cannot be held t o a higher st andard of know ledge or percept ion than a t rained
peace off icer in evaluating w hether or not a person is obviously intox icated.
Investigator St onebrook testif ied at some length about his observations of
Morales in the premises’ parking lot before Morales entered the st ore. Appellants
are right that this test imony is not really relevant to t he quest ion of w het her
Morales w as obviously intoxicated at t he time Mrs. Kim sold him the beer, since
Mrs. Kim only observed Morales aft er he entered the store and could only have
evaluated his sobriety or intoxicat ion during that t ime. Similarly, appellants are
correct t hat t he test f or intox ication is irrelevant t o the question, since a person’s
intox ication must be obvious for t he licensee to violat e the stat ute by selling
alcoholic beverages to t hat person. Again how ever, appellants’ argument is not
relevant, since the ALJ right ly disregarded the later t esting,
The ALJ, how ever, did not rely on t he testimony about Morales before he
entered t he store or t he results of the test for int oxic ation (see Finding IV). He
began his findings of fact at the point that M orales entered the st ore (Finding III)
and, based solely on t he f act s t hat he conc luded w ere or should have been
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observable by M rs. Kim, f ound (Finding IV ) t hat “ Morales w as obviously int oxicated
w hen Mrs. Kim sold him the beer.”
The term " obviously" denotes circumst ances " easily discovered, plain, and
evident " w hic h place upon the seller of an alc oholic beverage t he duty t o see w hat
is easily visible under t he circumst ances. (People v. Johnson (1947) 81 Cal.App.2d
Supp. 97 3 [ 18 5 P.2d 1 05 ].) Such signs of int oxicat ion may include bloodshot or
glassy eyes, f lushed f ace, alcoholic breat h, loud or boist erous conduct , slurred
speech, unsteady w alking, or an unkempt appearance. (Jones v. Toyot a Motor Co.
(1988) 198 Cal.App.3d 364, 370 [2 43 Cal.Rptr. 611].)
The time necessary t o observe misconduct and act upon t hat observation
requires some reasonable passage of t ime. How ever, the observer must not be
passive or inactiv e in regards to his or her duty, but must exercise reasonable
diligence in so controlling prohibited conduct. (Ballesteros v. Alcoholic Beverage
Control Appeals Board (1965) 234 Cal.App.2d 694 [44 Cal.Rptr. 633].)
In evaluat ing w hether subst antial evidence exist s,
“ [T]he foc us is on the quality , not the quantit y of the evidence. Very lit tle
solid evidence may be 'substantial,' w hile a lot of extremely w eak evidence
might be ' insubstantial.' (Toyota Motor Sales U.S.A., Inc. v. Superior Court
(1990) 220 Cal.App.3d 864, 871-872 [2 69 Cal.Rptr. 647].) . . . .
Substantial evidence is not [literally] any evidence--it must be reasonable in
nat ure, credible, and of solid v alue. (Hill v. National Collegiate At hletic A ssn.
(1994) 7 Cal.4th 1, 51 [26 Cal.Rptr.2d 834, 865 P.2d 633], italics added.)”
(Mohilef v. Janovici (1996) 51 Cal.App.4th 267, 305 [58 Cal.Rptr.2d 721, 744].)
The A LJ f ound t hat Morales had slurred speech, an unsteady w alk, and red
eyes. (Findings III-A, III-B.) How ever, Mrs. Kim’ s view of M orales w as blocked by
the underc over investigat or, and she w as nervous because t he investigat or w as
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“ just st anding there.” (Finding V-A.) Her observation of Morales was not only
limit ed visually, but also limited in tim e, especially compared to t he time t he
investigat ors w ere able to observe him in the parking lot bef ore he entered the
premises.
Under the circumst ances of M rs. Kim’ s limit ed opportunit y f or observation
and the relativ ely minor and ambiguous sympt oms of int oxicat ion exhibited by
Morales, the evidence supporting t he ALJ’s f inding that M orales w as obviously
int oxicated cannot be said t o be substant ial. The Depart ment’ s det erminat ion that
cause w as established for suspension of appellants’ license, t herefore, w as in error.
In light of our det erminat ion regarding t he lac k of subst ant ial evidenc e, w e
need not address the other issue raised by appellant s.
ORDER
The decision of the Department is reversed.2
TED HUNT, CHAIRMA N
RAY T. BLAIR, JR., MEMBER
E. LYNN BROWN, MEMBER
ALCOHOLIC BEVERAGE CONTROL
APPEALS BOA RD
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This final order is filed in accordance wit h Business and Professions Code
§2 30 88 , and shall become eff ective 30 days follow ing the date of t he filing of t his
order as prov ided by §23090.7 of said code.
Any party, before this f inal order becomes eff ectiv e, may apply to t he
appropriate court of appeal, or the California Supreme Court, f or a w rit of review of
this f inal order in accordance w ith Business and Professions Code §2 30 90 et seq.
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