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Enedina V. Lopez, doing business as El Nuevo California ([appellant), appeals
from a decision of t he Department of A lcoholic Beverage Control 1 w hic h suspended
her on-sale beer and w ine public prem ises lic ense f or 3 5 days w it h 1 5 days st ayed
during a tw o year probat ionary period, for appellant ’ s employ ee furnishing an
alcoholic beverage to a patron w ho exhibited obvious signs of intox ication, being
cont rary to t he universal and generic public w elfare and morals provisions of t he
California Constit ution, article XX , § 22 , and Business and Professions Code
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The decision of t he Department, dated December 23, 1 99 9, is set f orth in
the appendix.
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§2 42 00 , subdivisions (a) and (b), arising from a violation of Business and
Professions Code § 25 60 2, subdiv ision (a).
Appearances on appeal include appellant Enedina V. Lopez, appearing
through her counsel, Andreas Birgel, Jr. , and the Department of Alcoholic Beverage
Control, appearing through its counsel, Matthew G. Ainley.
FACTS A ND PROCEDURAL HISTORY
Appellant ' s license w as issued on December 1 8, 1 996. Thereaf ter, the
Departm ent inst itut ed an accusation against appellant charging the f urnishing of t he
beverage to the patron. A n administrative hearing w as held on October 27, 19 99 ,
at w hich t ime oral and documentary evidence w as received.
Subsequent to t he hearing, the Department issued its decision which
determined that count 1 of the accusation concerning int oxicat ion had been proven,
but c ount 2 concerning a slot machine had not been proven.
Appellant t hereaft er filed a timely not ice of appeal. In her appeal, appellant
raises the f ollow ing issues: (1) f indings and decision are not support ed by
subst ant ial evidenc e, and (2 ) t he penalt y is excessive.
DISCUSSION
I
Appellant cont ends the findings and decision are not support ed by
substantial evidence, arguing that t he evidence is almost nonexistent concerning
the symptoms of intoxication.
The scope of t he Appeals Board's review is limited by t he California
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Constit ution, by st atut e, and by case law . In review ing the Department' s decision,
the A ppeals Board may not exercise its independent judgment on t he eff ect or
w eight of the evidence, but is t o determine w hether the f indings of f act made by
the Depart ment are support ed by subst ant ial evidenc e in light of the w hole record,
and w hether the Department ' s decision is support ed by t he findings. 2 " Subst ant ial
evidence" is relevant evidence w hich reasonable minds w ould accept as a
reasonable support f or a conclusion.

(Universal Camera Corporation v. Nat ional

Labor Relations Board (1950) 340 US 474, 47 7 [95 L.Ed. 456, 71 S.Ct. 456 ] and
Toyota Motor Sales USA, Inc. v. Superior Court (1990) 220 Cal.App.3d 864, 871
[269 Cal.Rptr. 647].)
When, as in the inst ant mat ter, the f indings are at tacked on the ground t hat
there is a lack of subst ant ial evidenc e, t he A ppeals Board, after considering the
entire record, must determine whether t here is substantial evidence, even if
cont radict ed, to reasonably support the f indings in disput e. (Bowers v. Bernards
(1984) 150 Cal.App.3d 870, 873-874 [197 Cal.Rptr. 925].) Appellate review does
not " resolve conflict s in the evidence, or betw een inferences reasonably deducible
from the evidence. " (Brookhouser v. State of California (1992) 10 Cal.App.4th
1665, 1 678 [13 Cal.Rptr.2d 658].)
The Department is authorized by the California Constitut ion to exercise its
discretion w hether to suspend or revoke an alcoholic beverage license, if the
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The California Constit ution, article XX , § 22 ; Business and Professions Code
§§230 84 and 23085; and Boreta Enterprises, Inc. v. Departm ent of A lcoholic
Beverage Control (1970) 2 Cal.3d 85 [84 Cal.Rptr. 113].
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Departm ent shall reasonably determine for " good cause" that the cont inuance of
such license w ould be cont rary t o public w elfare or morals.
Off icer Espinoza of t he Los Angeles Police Departm ent, w hile w ithin t he
premises, t estif ied that he observed a patron 1 2 t o 15 feet aw ay from his location,
w ho had bloodshot and w atery eyes and his f ace w as f lushed. The patron w as
sw aying in his chair, a “ litt le bit f rom side to side.” [RT 8-9. ] The bartender left the
bar count er and w ent t o t he table at w hich t he patron w as sitt ing. There w as a
conversation f or one to tw o minutes. The bartender returned to t he bar counter,
and obtained a beer. The patron left his table and in an unsteady manner, w ent t o
the bar counter, obt ained the beer and paid for it w ithout incident of fum bling for
his money [RT 10-11, 26].
On cross examination, the off icer testif ied that t here is no mention in his
report of the incident of the patron’ s face being flushed, eyes bloodshot, or w alking
unsteadily t o the bar counter. A lso, t he testimony that the of fic er kept the patron
under observation f or the space of 15 minut es was not in the report of the incident.
Addit ionally, t he off icer stated t hat t he patron sw ayed three to f ive inches off from
center in either direction, w hile at his seat [RT 29].
The investigation w as defect ive, at best. We are not unmindf ul of t he
realities of t estimony as to observations of sympt oms of int oxication t hat are
relatively comm on and generally universal as to most patrons. This f act opens up
to t he observant t rier of f act t he unenviable task of det ermining from t he testimony
w het her t hese are real and caref ul observat ions of the pat ron, or, from experienced
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off icers who know that most sym ptoms are few , common, and usually present in
almost all such cases. It should come as no surprise, as w e have observed the
records of unt old num bers of such cases, that many poli ce invest igat ors know that
their appraisal given some months aft er the incident w ill be accepted almost always
w it hout question by the t rier of fact , c reat ing a pot ent ial for lax, it not w orse,
accuracy in testimony.
Wit h this record so generic in its fi ndings and direct test imony, the only light
as to a potential problem w as brought t o view by very ef fect ive cross examination.
That examination showed t hat t he testif ied-to usual sympt oms w ere not suf ficient ly
important to f ind place in the police report. While all items of observation possibly
need not be in a report, t here should have been suff icient inquiry into t he basis of
the t estimony, in light of the convolut ed testimony , t o create a proper record.
Finding 8 is a w holly inadequate questioning of the evidence. The last
sentence of Finding 8 boarders on the f rivolous, giv en the realiti es of t he many
cases of t his ty pe the trier of fact undoubtedly has observed.
This record does not have substant ial evidence to support the decision.
II
Appellant cont ends the penalt y is excessive. Ow ing to t he intended
disposition of this review , it is not necessary t o consider this cont ention.
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ORDER
The decision of the Department is reversed.3

TED HUNT, CHAIRMA N
E. LYNN BROWN, MEMBER
ALCOHOLIC BEVERAGE CONTROL
APPEALS BOA RD
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This final order is filed in accordance wit h Business and Professions Code
§2 30 88 , and shall become eff ective 30 days follow ing the date of t he filing of t his
order as prov ided by §23090.7 of said code.
Any party, before this f inal order becomes eff ectiv e, may apply to t he
appropriate court of appeal, or the California Supreme Court, f or a w rit of review of
this f inal order in accordance w ith Business and Professions Code §2 30 90 et seq.
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