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BEFORE THE ALCOHOLIC BEVERAGE CONTROL APPEALS BOARD
OF THE STA TE OF CALIFORNIA
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)
)
)
)
)
)
)
)
)
)
)

EQUILON ENTERPRISES, LLC
dba Texaco Starmart
601 North Second Avenue
El Cajon, CA 92021,
Appellant /Licensee,
v.

DEPARTMENT OF ALCOHOLIC
BEVERAGE CONTROL,
Respondent.

AB-7622
File: 20-344230
Reg: 99047237
Administrat ive Law Judge
at t he Dept. Hearing:
John P. McCarthy
Date and Place of the
Appeals Board Hearing:
December 12, 2 00 0
Los A ngeles, CA

Equilon Ent erprises, LLC, doing business as Texaco Starm art (appellant),
appeals from a decision of t he Department of A lcoholic Beverage Control 1 w hich
suspended it s license f or 1 5 days f or its clerk having sold an alcoholic beverage t o
a minor, being contrary t o the universal and generic public welf are and morals
provisions of t he California Constit ution, article XX , § 22 , arising from a violat ion of
Business and Prof essions Code §2 56 58 , subdivision (a).
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The decision of the Department, dated March 23 , 2 00 0, is set fort h in the
appendix.
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Appearances on appeal include appellant Equilon Enterprises, LLC, appearing
through it s counsel, Ralph Barat Salt sman and St ephen W arren Solomon, and t he
Departm ent of Alcoholic Beverage Control, appearing through it s counsel, Jonathon
E. Logan.
FACTS A ND PROCEDURAL HISTORY
Appellant' s off -sale beer and w ine license was issued on January 11 , 19 99 .
Thereafter, the Depart ment instit ut ed an accusat ion against appellant charging t hat ,
on M ay 2 1, 1 999, appellant ’ s clerk, J ames Kevin Randolph (“ Randolph” ), sold an
alcoholic beverage (beer) to Mike M ejia (“ Mejia” ), a minor, t hen 18 y ears of age and
acting as a decoy f or the El Cajon Police Departm ent.
An adm inist rat ive hearing w as held on January 27, 2 000, at w hic h t ime oral
and document ary evidenc e w as received. At that hearing, test imony w as
presented by El Cajon police officer Sal Campos and Mejia regarding the
circumst ances of t he sale in question, and by Luis Garcia, an area manager for
appellant, w ho described alcohol sales training programs utilized by appellant
throughout California. The prospective test imony of William H. Schult z w as
excluded because he was not identif ied in response to t he Department’ s discovery
request.
Subsequent to t he hearing, the Department issued its decision which
det ermined that the violation had occurred as alleged and t hat no defenses had
been established, and ordered the 1 5-day suspension.
Appellant t hereaft er filed a timely not ice of appeal. In its appeal, appellant
raises the f ollow ing issues: (1) appellant’ s discovery right s w ere violated by t he
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Departm ent’ s refusal to provide t he identit y of other licensees w ho sold to t he
minor decoy; (2) appellant ’ s right s under Business and Prof essions Code § 25666
w ere violated w hen t he Depart ment’ s request for a c ont inuance w as grant ed af ter
the minor had failed t o appear; (3) t he A dmini st rat ive Law Judge (ALJ) misapplied
and misinterpreted Rule 141 (b)(5) in determining w hether the of fic er directing t he
decoy had the decoy make a face to f ace identific ation; (4) t he ALJ erred in
excluding the testimony of a percipient w itness; and (5) the ALJ failed properly to
consider evidence in mitigat ion.
DISCUSSION
I
Appellant cont ends the Department improperly denied it discovery of the
identity of other licensees who may have sold to the minor decoy.
The Board has addressed t his issue on num erous occasions, and has ruled
that the Department must prov ide such informat ion relating to sales to t he decoy
on the same day as the sale in question. We do so in this case as w ell.
II
Appellant cont ends that the A LJ erred by c ont inuing the hearing w hen
inform ed that, despite having been subpoenaed, the minor decoy had not appeared.
Appellant claims t hat Business and Professions Code § 25666 mandat es a rev ersal.
Section 256 66 provides:
“ In any hearing on an accusation charging a licensee w ith a violat ion of
Sections 25 65 8, 25 66 3, and 256 65 , t he department shall produce the
alleged minor for examination at t he hearing unless he or she is unavailable
as a w itness because he or she is dead or unable to at tend t he hearing
because of a t hen-exist ing phy sical or m ental illness or inf irmity, or unless
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the licensee has waived, in w riting, t he appearance of the minor. When a
minor is absent because of a then-existing physical or ment al illness or
infirmit y, a reasonable continuance shall be granted to allow for t he
appearance of t he minor if the administrativ e law judge finds that it is
reasonably likely that the minor can be produced wit hin a reasonable amount
of t ime. Nothing in t his section shall prevent the department f rom t aking the
test imony of the minor as provided in Sect ion 11 51 1 of the Government
Code. ”
Alt hough the record is silent as to t he reason the ALJ granted t he
Departm ent’ s request for a cont inuance of t he hearing, appellant inf orms us in its
brief (at page 3 ) t hat the A LJ f ound t he minor had failed t o respond t o a subpoena.
It is w ell sett led that t he granting or denial of a mot ion f or a cont inuance is a
matt er of discretion. Where, as here, the request is tim ely - w hen the nonappearance of an essential w it ness w ho has been subpoenaed is first know n - t hat
a continuance w ould be granted is a foregone conclusion.
We find not hing in §2 56 66 that deprives a hearing off icer of t he discretion
he or she possesses wit h respect to w hether a continuance may or should be
granted. The purpose of that sect ion is t o ensure t he presence of a minor at a
hearing in w hich t he alleged violation relates in some direct w ay to t he conduct of
the minor. We do not see it as intended to preclude t he Depart ment from
cont inuing to pursue a violation simply because its w itness failed to respond t o a
subpoena.
This is not t o say that, upon a show ing that the Department had not
subpoenaed t he minor t o appear at the hearing, a c ont inuance w ould hav e been
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proper.2 But, giv en appellant’ s concession that t he minor had been subpoenaed,
w e cannot say the A LJ abused his discretion by granting the cont inuance.
Finally, w e note that appellant has not claimed that it w as prejudiced by the
grant ing of the cont inuance, ot her than being f orced t o defend it self on t he merit s.
That, w e believe, is not the kind of prejudice that w arrants reversal.
III
Appellant claims t hat t he ALJ m isint erpreted and misapplied Rule 14 1(b)(5)
w hen he concluded that there w as compliance w ith t he rule “ so long as one of t he
of ficers on t he operat ion has t he ident if ication properly done. ”
Appellant’ s content ion is premised on the assumption t hat t here can be only
one police offi cer in charge of t he decoy and that off icer must be t he one w ho
conduct s the identif icat ion process.
We think such an argument ignores the dynamics involv ed once a sale to a
decoy has occurred. In some operations, only one peace off icer may be involved;
in such a case, t hat peace of ficer is necessarily t he off icer direct ing t he decoy. In
others, such as the decoy operation in t his case, mult iple off icers may be involved.
When mult iple off icers are involved, a decoy must be prepared to f ollow the
direction of any one of t hem, depending upon the circumstances. Thus, a decoy
may be directed by one off icer to at tempt a purchase at a particular establishment,
and, if t here is a sale, directed by another off icer to identif y t he seller.

2

We decline to acc ept t he suggestion in t he Department’ s brief (at pages 6 7) t hat t he ALJ’s discretion is broad enough for him or her to disregard §2 56 66 in
all circ umst ances.
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There is nothing in Rule 141 (b)(5) that locks a particular peace off icer into a
particular role in a decoy operation.

Every decoy operation is dif ferent; unless the

peace of ficers are afforded t he f lexibi lity t o move w it h t he situat ion, t he potent ial
for loss of cont rol is enhanc ed. The requirement that a chain of command f or a
decoy operation be created as a condition of compliance wit h Rule 141 (b)(5) is
simply unrealistic.
We believe the only realistic interpretation of Rule 14 1(b)(5) is that t he peace
off icer w ho conduct s the identif ication process is deemed the of fic er directing t he
decoy. A ny more rigid int erpretation w ould go beyond the obvious int ent of the
rule - to ensure that an innocent clerk not be cited for another’s violat ion - and w ell
beyond even the “ strict adherence” standard enunciated in Ac apulco Restaurant s,
Inc. v. Alcoholic Beverage Control A ppeals Board (1998) 67 Cal.App.4th 575, 581
[79 Cal.Rptr.2d 126].
The record is very clear that the identif ication process took place. While
off icer Campos thought he was the off icer w ho conduct ed the identif ication
process, and the decoy thought it w as conducted by a Departm ent invest igator
(also a peace off icer), no one contends the seller w as never identif ied. Even the
w itness w hose testimony w as excluded w ould have testif ied, according to
appellant ’ s of fer of proof , t hat the ident if ication process took plac e and t hat
Randolph was identified as the seller.
IV
Appellant cont ends that t he ALJ erred in excluding t he proposed test imony
of W illiam Schultz, a clerk w ho w as on duty on t he night in question, on the ground
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his name had not been disclosed to the Department during pre-hearing discovery.
Appellant’ s argument is diff icult to underst and. It appears to assert t hat t he
ALJ act ed in response to a request f or discovery f irst m ade on the day of the
hearing. Yet, in anot her breath, appellant virt ually c oncedes t hat t he request
accompanied the accusation:
“ Acc ording to t he ALJ the Department’ s discovery request w as buried in the
Acc usation served on Appellant. While t his reasoning is not support ed by
the f act s of this case or st atut ory and/ or c ase aut horit y defini ng w hat a
discovery request is, f or the sake of argument solely t his reasoning w ill be
accept ed at face value. ” 3
In any event, unless appellant is able to demonstrat e prejudice flow ing from
the exclusion of Schultz’ s testim ony, t he contention lacks merit . A nd, based upon
the of fer of proof tendered by appellant ’ s counsel [RT 44], any prejudice is
inconceivable. If anyt hing, as the ALJ himself observed, the proposed testimony
only demonst rat ed t hat the ident if ication process w ork ed t he w ay it w as supposed
to w ork. The decoy, Schultz supposedly w ould have testif ied, w as first asked if
he, Schultz, w as the seller, and said he w as not. The decoy t hen w ent on t o
identify Randolph as the seller. 4

3

Appellant’ s position on t his point is somew hat ingenuous. Appellant’ s
hearing c ounsel is a mem ber of perhaps t he single most prominent firm in t he St ate
of California involved in alcoholic beverage control matt ers. We find it impossible
to believe that appellant , and it s counsel, might have been unaw are of the manner
in w hich the Departm ent propounds its discovery requests, generally and in this
case in particular.
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Garcia, appellant ’ s manager, t est if ied t hat Schult z remained an employee,
w hile Randolph was fired the next day.
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V
Appellant cont ends the penalt y m ust be rev ersed because t he A LJ f ailed
properly to consider evidence presented in mitigat ion.
The Appeals Board w ill not dist urb the Department' s penalty orders in the
absence of an abuse of t he Department ' s discretion. (Martin v. Alcoholic Beverage
Cont rol Appeals Board & Haley (1959) 52 Cal.2d 287 [341 P.2d 296].)
Appellant quarrels w ith t he ALJ’ s charact erization of its alcohol t raining
program as nothing unusual, and, in t he case of Randolph, inef fect ive.
Appellant seems to labor under the misconc ept ion that mitigat ion is
automat ic once any evidence is presented t hat a licensee either conduct ed a
training program or it s employ ees at tended such a program offered by others, or by
the Depart ment. W e do not underst and t his to be t he law .
It is clear that t he ALJ considered appellant’ s training program. He simply
w as not persuaded that w hat he heard about it - and what he did not hear, from
Randolph, w ho, according to Garcia, w ould have att ended such a program w arranted any departure from t he standard penalty f or a first -time sale-to-minor
violation.
Nor are w e.
ORDER
The decision of the Department is aff irmed in all respects except as to t he
issue involving discovery, and t he case is remanded to the Department for such
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furt her proceedings as may be necessary or appropriate in light of our com ments
herein.5
TED HUNT, CHAIRMA N
E. LYNN BROWN, MEMBER
ALCOHOLIC BEVERAGE CONTROL
APPEALS BOA RD
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This final decision is filed in accordance wit h Business and Professions
Code §23 08 8 and shall become eff ectiv e 30 days f ollow ing the date of the f iling of
this final decision as provided by § 23090.7 of said code.
Any party m ay, before t his final decision becomes eff ectiv e, apply to t he
appropriate district court of appeal, or the California Supreme Court, f or a w rit of
review of t his final decision in accordance w ith Business and Professions Code
§23090 et seq.
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