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OPINION
Canal Club, Inc., doing business as Canal Club, appeals from a decision of the
Department of Alcoholic Beverage Control’ suspending its license for 10 days because
its bartender sold an alcoholic beverage to a police minor decoy, in violation of
Business and Professions Code section 25658, subdivision (a).
FACTS AND PROCEDURAL HISTORY

Appellant's on-sale general eating place license was issued on July 29, 2002,

'The decision of the Department, dated June 1, 2018, is set forth in the
appendix.
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and there is no record of prior departmental discipline against the license.

On November 16, 2017, the Department filed a single-count accusation against
the license, charging that appellant's bartender, Tomas McGibb Mason (the bartender),
sold an alcoholic beverage to 18-year-old Jonathan Andrew Rodriguez on March 9,
2017. Although not noted in the accusation, Rodriguez was working as a minor decoy
for the Los Angeles Police Department (LAPD) at the time.

At the administrative hearing held on March 6, 2018, documentary evidence was
received, and testimony concerning the sale was presented by Rodriguez (the decoy)
and by LAPD Sergeant Craig Nollner.

Appellant presented no witnesses at the hearing because the corporate officer
they planned to have testify had a medical emergency that rendered him physically
unable to attend, just a few days prior to the hearing. Appellant requested a
continuance or bifurcation of the hearing, and presented a note from the witness’ doctor
stating that his medical condition prevented him from testifying, but the request was
denied by the administrative law judge (ALJ).

Testimony established that on March 9, 2017, the decoy entered the licensed
premises, accompanied by a second female decoy who did not actually participate in
this decoy operation except as a companion. They sat at the bar and the bartender
took the male decoy’s order for a Bud Light beer. The bartender asked for his
identification and the decoy handed him his United States Government Passport —
which showed his correct date of birth, showing him to be 18 years of age. The
bartender looked at the passport for approximately five seconds, then handed it back to
the decoy. The bartender left to retrieve the beer, then returned to say the Bud Light
beer keg was out. The decoy ordered a Corona beer instead, which the bartender
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obtained and placed on the counter. Sergeant Nollner observed the transaction
through the front window of the premises.

Sergeant Nollner entered the premises with three other LAPD officers and asked
the decoy to identify the person who sold him the beer. The decoy pointed at the
bartender who was standing behind the counter. The decoy and bartender were about
two feet apart at the time of the identification. Sergeant Nollner identified himself and
explained the violation to the bartender. A photo of the decoy and bartender was taken
(exh. 3) and the bartender was issued a citation. The bartender did not testify at the
administrative hearing, and the facts surrounding the decoy operation are not at issue
in this matter.

On March 23, 2018, the ALJ issued her proposed decision, sustaining the
accusation and recommending a 10-day suspension of the license. The Department
adopted the proposed decision in its entirety on May 7, 2018, and a Certificate of
Decision was issued on June 1, 2018.

Appellant then filed a timely appeal contending the ALJ abused her discretion
and Government Code section 11524 was violated when appellant’s request for a
continuance or bifurcation of the administrative hearing was denied.

DISCUSSION

Appellant contends the ALJ erred when she refused appellant’s request for a
continuance or bifurcation of the administrative hearing to allow a corporate officer to
testify at a later date. Appellant maintains it showed good cause to justify a
continuance or bifurcation, and that the denial prevented it from presenting evidence of
additional mitigating factors. (AOB at pp. 2-6.)

The weekend before the hearing, one of appellant’s corporate officers, Daniel
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Samakow, who planned to testify at the administrative hearing, sustained an injury. He
was told to visit his doctor on Monday morning, which he did, and the doctor told him he
was not physically able to attend the hearing — scheduled for the following day, on
March 6, 2018.

Appellant’s counsel received an email later that day, at approximately 1:00 p.m.
on Monday, March 5, 2018, containing a doctor’s note dated the same day from Vincent
A. Punturere, D.C., stating:

Mr. Samakow come [sic] into our office today for evaluation and

treatment. It is my opinion that he has suffered significant injury to the

lower back and scaral iliac joints. His condition is greatly exacerbated by

prolong [sic] sitting. He also has been given strong pain relievers which

impair his cognition. Both of these conditions make driving for any

distance a source of aggravation to his lower back pain. Itis my

recommendation that he should avoid driving any significant distance

especially in traffic.

(Exh. 1.1.)

At the hearing on the following day, appellant’s counsel requested that the
hearing be continued or bifurcated, to give Mr. Samakov an opportunity to present
evidence of mitigation once he recovered from his injury. (RT at p. 8.) Department
counsel objected on the grounds that three other corporate officers are listed on the
license, and that one of them could have come to the hearing to present the evidence,
instead of Mr. Samakow. (/d. at p. 9.) Department counsel also argued that it would be
difficult to reschedule the appearances of the Department’s withesses — an LAPD
officer and two decoys. (/bid.)

Appellant maintains that Mr. Samakow is the corporate officer who actually runs

the business, deals with the day-to-day operations, and trains the employees — making

his testimony essential. (/d. at p. 14.) However, the Department was not notified in
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advance that Mr. Samakow would be a witness (/d. at p. 19) or, for that matter, that any
corporate officer or licensee would be called as a witness. (/d at p. 25.)

The ALJ denied the request for bifurcation (/bid), finding that it would prejudice
the Department in regards to the requirement of having the minor decoy present again,
as well as the Department’s other withesses, and that no corporate officers or licensees
had been listed as witnesses prior to the hearing.

Pursuant to Government Code section 11524, subdivision (b), the ALJ has the
right to grant a request for continuance for good cause. The party seeking the
continuance must make the request within 10 working days from the time the party
discovers (or reasonably should have discovered) the event which establishes good
cause for the continuance.

There is no absolute right to a continuance; one is granted or denied at the
discretion of the ALJ, and a refusal to grant a continuance will not be disturbed on
appeal unless it is shown to be an abuse of discretion. (Cooper v. Board of Medical
Examiners (1975) 49 Cal.App.3d 931, 944 [123 Cal.Rptr. 563]; Savoy Club v. Board of
Supervisors (1970) 12 Cal.App.3d 1034, 1038 [91 Cal.Rptr. 198]; Givens v. Dept. of
Alcoholic Bev. Control (1959) 176 Cal.App.2d 529, 532 [1 Cal.Rptr. 446].)

The Government Code does not specify what will constitute "good cause," but
guidance is provided by provisions in the Code of Civil Procedure dealing with
continuances. Section 595.4 of the Code of Civil Procedure provides that a request for
continuance "on the ground of the absence of evidence" must show "the materiality of
the evidence expected to be obtained, and that due diligence has been used to procure
it." A party requesting a continuance in order to obtain evidence must show what it

expects the evidence to prove. (Johnson v. Fassett (1955) 132 Cal.App.2d 871, 873
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[283 P.2d 281].) A belief that evidence favorable to one's position might be discovered
does not automatically justify granting a continuance; that is up to the discretion of the
ALJ. (Wiler v. Firestone Tire & Rubber Co. (1979) 95 Cal.App.3d 621, 628 [157
Cal.Rptr. 248]; Johnston v. Johnston (1941) 48 Cal.App.2d 23, 26 [119 P.2d 158].)

The ALJ excercised her discretion in this case and found that good cause was
not shown. She found that a continuance or bifurcation in this case would prejudice the
Department — in part, because of the necessity of having the minor decoy and other
witnesses present at a second hearing. This is entirely reasonable and a proper use of
the ALJ’s discretion.

Secondly, and more importantly, the ALJ denied the request, in part, because
she did not believe appellant's counsel was reasonably diligent in informing the
Department that this witness, or any witness, would testify. Appellant’s failure to inform
the Department during discovery that it planned to call any corporate officer as a
witness, countermands the “essentialness” of Mr. Samakow’s testimony and further
underscores the fact that the request for a continuance or bifurcation was properly
denied.

Finally, the ALJ denied the request, in part, because she did not believe
appellant’s counsel was reasonably diligent in attempting to ascertain whether one of
the three other corporate officers could have presented this testimony instead. If Mr.
Samakow had been the sole officer of this corporation this might have had a different
outcome, but here there are three other individuals listed as corporate officers —
notwithstanding appellant’s assertion that Mr. Samakow is the only one who could
testify about the day-to-day operations at the premises and the training of the
employees that appellant wished to present as mitigating factors.
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There is no absolute right to a continuance. Under the circumstances and facts
presented here, we believe the ALJ properly exercised her discretion in denying
appellant's request for a continuance or bifurcation. Appellant has not established that
the denial constitutes an abuse of discretion.

ORDER

The decision of the Department is affirmed.?

MEGAN McGUINNESS, ACTING CHAIR
PETER J. RODDY, MEMBER

ALCOHOLIC BEVERAGE CONTROL
APPEALS BOARD

*This final order is filed in accordance with Business and Professions Code
section 23088, and shall become effective 30 days following the date of the filing of this
order as provided by section 23090.7 of said code.

Any party, before this final order becomes effective, may apply to the appropriate
court of appeal, or the California Supreme Court, for a writ of review of this final order in
accordance with Business and Professions Code section 23090 et seq.
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