


   
 

 
 

     

    

      

  

 

  

    

    

 

   

   

     

     

    

  

    

       

     

 
 

 
 
  

   

its license for 20 days because its clerk sold an alcoholic beverage to a person under 

the age of 21, in violation of Business and Professions Code2 section 25658(a). 

2 All statutory references are to the California Business and Professions Code 
unless otherwise stated. 

FACTS AND PROCEDURAL HISTORY  

Appellant’s off-sale general license was issued on August 12, 2009. Appellant’s 

license was previously disciplined by the Department for a violation of section 25658(a) 

on May 4, 2017. 

On April 19, 2019, the Department filed a two-count accusation against appellant 

charging that, on February 15, 2019, appellant’s clerk, Victoria Galang (the clerk), sold 

alcoholic beverages, or caused such to be furnished, to 20-year-old Sophia Lloyd (the 

minor).  

At the administrative hearing held on November 13, 2019, documentary evidence 

was received, and testimony concerning the sale was presented by the minor and 

Department Agent Michelle Ott (Ott). The clerk and John Martinez (Martinez), the 

manager of the licensed premises, testified for the appellant. 

Evidence established that on February 15, 2019, the minor accompanied her 

boyfriend, Victor Bermudes3 (Bermudes), to the licensed premises to purchase alcohol 

to bring to a party. After entering the premises, the minor and Bermudes went towards 

the alcoholic beverage section and selected a bottle of wine and six-pack of beer to 

purchase.  (Exhs. D-4, D-5.) Each of them carried one of the alcoholic beverages to 

the register area for purchase. They did not purchase any other items. 

3 The Department’s decision refers to him as “Bermudes” while appellant refers 
to him as “Bermudez”.  This decision shall refer to him by the former. 
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The clerk handled the transaction.  She noted that the minor and Bermudes 

were a couple and appeared to be college-aged. Notably, a significant number of the 

premises’ customers are from the nearby San Francisco State University. The clerk 

had a conversation with the minor and recognized her from a previous encounter at the 

premises. 

Since the purchase involved alcoholic beverages, the clerk asked the minor for 

identification from whomever was going to pay for the transaction. The minor then 

directed the clerk to ask Bermudes for his identification. Upon being prompted, he 

handed his ID to the clerk, and the clerk noted it showed he was over 21 years of age.  

The clerk then proceeded with the transaction. Bermudes paid by cash, and 

the clerk completed the transaction by returning the beverages along with a receipt and 

change to Bermudes.  (Exh. D-6.) The minor and Bermudes then exited the store 

together with the alcoholic beverages. At no point did the clerk ask the minor any 

questions in order to confirm her age or ask for her identification. 

After the minor and Bermudes left the store, Agent Ott detained the couple just 

outside the premises. After explaining the purpose of their detainment, Ott 

determined that Bermudes was over 21, but that the minor was only 20 years old. Ott 

then contacted the clerk about the transaction and the clerk prepared a written 

statement regarding the sale.  (Exh. D-7.)   

The administrative law judge (ALJ) issued a proposed decision on December 6, 

2019. The proposed decision was rejected by Notice of the Department on January 

21, 2020, which advised the parties that the Department would decide the matter under 

Government Code section 11517(c). The Notice requested additional oral argument 

from the parties, which was received on April 3, 2020.   
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On April 30, 2020, the Department issued its decision sustaining the two counts 

in the accusation as a single sustained allegation and imposing a 20-day suspension. 

Appellant filed a timely appeal contending that the Department’s decision is not 

supported by substantial evidence and violates the Administrative Procedures Act 

(APA).  

DISCUSSION  

 I 

UNDERGROUND REGULATIONS 

Appellant argues the decision below is “invalid” because it amounts to an 

underground regulation in violation of the APA. The APA defines “regulation” broadly. 

Government Code section 11342.600 defines “regulation” as “every rule, regulation, 

order, or standard of general application … adopted by any state agency to implement, 

interpret, or make specific the law enforced or administered by it, or to govern its 

procedure.” The APA also requires regulations to be adopted through the formal 

rulemaking process. Government Code section 11340.5, subdivision (a) provides: 

No state agency shall issue, utilize, enforce, or attempt to enforce any  
guideline, criterion,  bulletin,  manual, instruction, order, standard of general  
application, or other rule, which is a regulation as defined in Section 
11342.600, unless the guideline, criterion, bulletin, manual, instruction,  
order, standard of  general application, or other rule has been adopted as  a 
regulation[.]  

All regulations are subject to the APA rulemaking process  unless expressly exempted 

by statute.   (Gov. Code, § 11346;  Engelmann v. State Bd. of Education  (1991) 2 

Cal.App.4th 47,  59 [3 Cal.Rptr.2d 264].)   If a regulation is not properly adopted, it has  

no legal effect.   (Armistead v. State Personnel Bd.  (1978) 22 Cal.3d 198, 204-205 [149 

Cal.Rptr. 1].)  
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There are two key traits that identify a regulation: (1) the agency must intend its 

rule to apply generally, rather than in a specific case, and; (2) the rule must implement, 

interpret,  or  make specific the law  either  enforced by  the agency or  which  governs the 

agency’s  procedure.  (Tidewater Marine Western, Inc. v. Bradshaw  (1996) 14 Cal.4th  

557, 571 [59 Cal.Rptr.2d 186]  (Tidewater).)    

However, Tidewater listed several instances that do not constitute a regulation 

and are thus exempt from the rulemaking requirement. Most relevant here, 

“interpretations that  arise in the course of case-specific adjudication are not regulations,  

though they may  be persuasive as precedents in similar subsequent cases.”   (Ibid;  

accord Capen v. Shewry  (2007) 155 Cal.App.4th 378,  387 [65 Cal.Rptr.3d 890] [“If the 

interpretation arises in the course of  an enforcement proceeding involving the 

adjudication of a specific case it is not a regulation subject  to the APA.”].)   

Here, appellant complains there is no formal rule or regulation in place about 

“carding companions” during sales of alcoholic beverages. (AOB, p. 3.) Specifically, 

the appellant claims that finding that the clerk should have taken steps “found nowhere 

in the regulations or statutes, such [as] carding the companion of a customer lawfully 

purchasing alcohol, amounts to a general rule narrowing protections for licensees and 

subjecting them to a new and higher standard of due diligence.” (AOB, p. 13.) 

Appellant maintains such a “rule” constitutes an underground regulation and should void 

the decision below. 

While it is true the ALJ interpreted section 25658 in more specific terms, 

appellant fails to articulate how the decision created a rule of general applicability. 

Nowhere did the ALJ order that his interpretation be generally applied to all cases 

involving section 25658.  Rather, the ALJ makes clear that his analysis is specific to 
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the facts and circumstances of this case. For example, the Department noted: 

[…] The Department has not  determined that licensees must check the 
identification of all members  of a group merely beause t hey are shopping 
together.   Rather, each case must be evaluated [on] the facts  at hand.   
Here, it is determined that the [clerk] Galang was aware that the purchase 
of alcohol was  both for Bermudes and Lloyd,  who both carried alcohol to 
the checkout and placed it in front of her.   While only one of them paid for  
the alcohol,  this does  not negate that the purchase was clearly for the two 
of them.   Merely “shopping together” as  a group is not the triggering 
factor.   However, when the facts of an individual case support the 
conclusion that the transaction is a group purchase, then the licensee has  
an obligation to ascertain that all members of the purchasing group are of  
age. […]   

(Conclusions of Law, ¶ 19.) Rules are mandatory; the ALJ’s examination of the clerk’s 

conduct was explanatory. As the interpretation of section 25658 arose during the 

course of a case-specific adjudication, the decision falls under the Tidewater exception 

and does not violate the APA. 

Appellant’s remaining arguments are likewise unpersuasive. The appellant 

predicts that the “Department’s Decision exposes every licensee in the state to liability.” 

(AOB, p. 1.) However, the Board’s mandate is to follow the law as written, not 

speculate on what could happen as a result of its application of the law. Appellant 

further posits that while the minor companion here was 20, she “just as easily could 

have been the purchaser’s teenage or younger child; had that been the case should the 

[clerk] have asked the child for an ID or refused the parent the right to purchase 

alcohol?” (AOB, p. 1.) This hypothetical is beside the point. It was clear the minor 

and Bermudes were both of college age and a couple. The clerk herself noted this. 

(Exh. D-7.) 

Altogether, appellant fails to establish that the Department’s decision amounts to 

a rule, much less a rule to be applied generally. Appellant also offers no argument as 
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to why the “case-specific adjudication” exception outlined in Tidewater should not apply 

here. This Board cannot say that the Department’s decision was the product of an 

underground regulation. 

 II 

SUBSTANTIAL EVIDENCE 

Appellant contends, on appeal, that alcohol was not “furnished” to the minor 

within the meaning of section 25658(a). Specifically, it alleges that “the Department 

erred as a matter of law because [appellant] did not furnish alcohol to [the minor], nor 

did it have any actual or constructive knowledge of anyone else furnishing alcohol to 

[the minor].” (AOB, p. 9.)  

Section 25658(a) states, “Except as otherwise provided in subdivision (c), every 

person who sells, furnishes, gives, or causes to be sold, furnished, or given away, any 

alcoholic beverage to any person under the age of 21 years is guilty of a misdemeanor.” 

The Department found that the evidence established a violation of section 25658(a) with 

regard to appellant’s clerk furnishing alcohol to the minor. (Conclusions of Law, ¶¶ 4-5, 

14.) 

In determining whether  a decision of the Department is supported by substantial  

evidence, this Board’s review is limited to determining, in light of the entire 

administrative record, whether substantial evidence exists—even if contradicted—to  

reasonably support the Department’s factual findings, and whether the decision is  

supported by those findings.   (Boreta Enterprises, Inc. v. Department of Alcoholic  

Beverage Control  (1970) 2 Cal.3d 85, 94 [84 Cal.Rptr. 113] (Boreta).)   The Board is  

bound by  the factual findings of the Department.   (Harris v. Alcoholic Beverage Control  

Appeals Bd.  (1963) 212 Cal.App.2d 106,  113 [28 Cal.Rptr.  74] (Harris).)  A  factual  
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finding of the Department may not be disregarded merely because a contrary finding 

would have been equally or more reasonable. (Boreta, supra, at p. 94.) The Board 

may not exercise independent judgment regarding the weight of the evidence; it must 

resolve evidentiary conflicts in favor of the Department’s decision and view the whole 

record in a light most favorable to the decision.  (Department of Alcoholic Beverage 

Control  v. Alcoholic Beverage Control Appeals Bd.  (2004)  118 Cal.App.4th 1429, 1437 

[13 Cal.Rptr.3d 826].)   The Board must  accept all reasonable inferences from the 

evidence which support the Department’s decision.   (Harris, at p. 113.)  

“Substantial evidence” is relevant evidence which reasonable minds would 

accept as reasonable support for a conclusion.   (Universal Camera Corp. v. N.L.R.B.  

(1951) 340 U.S. 474, 477 [71 S.Ct. 456]; Toyota Motor Sales U.S.A., Inc. v. Superior  

Court  (1990)  220 Cal.App.3d 864, 871 [269 Cal.Rptr. 647].)   Moreover, it is the 

province of the ALJ, as trier of fact, to make determinations as to witness credibility.   

(Lorimore v.  State Personnel Bd.  (1965)  232 Cal.App.2d 183, 189 [42 Cal.Rptr. 640];  

Brice v. Department  of Alcoholic Beverage Control  (1957)  153 Cal.App.2d 315, 323 

[314 P.2d 807].).  

Here, appellant argues it did not furnish alcohol to the minor and that its “lack of 

knowledge”  of any furnishing of alcohol to the minor is a “complete defense.”   (AOB, p. 

11.)   Whether  alcohol  was furnished or not is a question of law.   Accordingly, the 

Board is  not  bound by  the ALJ’s assumptions, but considers the question  de novo. 

(Rudd v. California Casualty Gen.  Ins. Co.  (1990) 219 Cal.App.3d 948, 951-952 [268 

Cal.Rptr. 624]  [“It is well settled that the interpretation and application of a statutory  

scheme to an undisputed set of facts is a question of law [citation] which is subject to de 

novo review  on appeal. [Citation.] Accordingly, we are not bound by the trial court's  
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interpretation.”]; Pueblos Del Rio South v. City of San Diego  (1989) 209 Cal.App.3d 

893, 899  [257 Cal.Rptr. 578]  [An appellate court is free to draw its own conclusions  of  

law from the undisputed facts presented on appeal].)  

The definition of “furnish” has been discussed in previous cases. For example: 

In order to violate section 25658, there must be some affirmative act of  
furnishing alcohol. "The word 'furnish' implies  some type of affirmative 
action on the part of the furnisher  . . . ." (Bennett v. Letterly  (1977) 74 
Cal.App.3d 901, 905 [141 Cal.Rptr. 682].)  Among other things, it means to 
supply, to give, or to provide. (Id. at pp. 904-905.)   

[¶ . . . ¶] 

In order to furnish an alcoholic beverage . . . it is sufficient if, having 
control of  the alcohol, the defendant takes some affirmative step to supply  
it to the drinker.  

(Sagadin v. Ripper  (1985) 175 Cal.App.3d 1141, 1157-1158 [221 Cal.Rptr.  675]  

(Sagadin).)   In addition:  

As used in a similar context the word "furnish" has been said to mean: "'To 
supply; to offer for use, to give, to hand.'" [Citation.] It has also been said 
the word "furnish" is synonymous with the words "supply" or "provide." 
[Citation.] In relation to a physical object or substance, the word "furnish" 
connotes possession or control over the thing furnished by the one who 
furnishes it. [Citation.] 

(Bennett v. Letterly, supra, at pp. 904-905.) 

In its brief, Appellant relies on Bennett, Ruiz, and Sagadin. Applying Bennett, 

appellant argues that it “did not exercise possession or control over the alcohol after its 

purchase by Mr. Bermude[s].” (AOB, p. 11.) This misses the mark. The issue is not 

whether appellant exercised control subsequent to the transaction. The key issue is 

the clerk’s conduct prior to the transaction in failing to confirm if the minor was also over 

21 under circumstances where it was clear the minor was part of the transaction for the 

alcoholic beverages. Therefore, Bennett is not helpful to the issues on appeal. 
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As for Ruiz, it too is inapposite on several grounds. First, Ruiz involves section 

25602.1, not 25658. Appellant suggests there is no reason to read the cases 

differently as the two statutes contain similar phrasing and language. (AOB, p. 11.) 

However, the position it stakes out is only possible under a superficial reading. As 

summarized by the Ruiz court, section 25602.1 states: 

[A]  cause of action may be brought by or on behalf of any person who has 
suffered injury or death against any person licensed, or required to be 
licensed … who sells, furnishes, gives or causes to be sold, furnished or 
given away any alcoholic beverage … to any obviously intoxicated minor 
where the furnishing, sale or giving of that beverage to the minor is the 
proximate cause of the personal injury or death sustained by that person. 

(Ruiz, supra, at p. 1460, emphasis added.) As an initial matter, section 25602.1 is the 

lone exception to the immunity granted to licensees who provide alcohol to a person 

who subsequently injures another as a result of their inebriation. (Id. at pp. 1459-1460; 

see Conclusions of Law, ¶ 9.)  Thus, Ruiz emphasized that as the “single exception to 

what our Supreme Court has characterized as the ‘sweeping civil immunity’ granted by 

section 25602 … [section 25602.1] must be construed narrowly.”  (Ruiz, supra, at p. 

1462, emphasis in original.) Unlike Ruiz and the cause of action contemplated under 

section 25602.1, the instant case does not involve the injury or death to an individual 

caused by an obviously inebriated minor. Moreover, although section 25602.1 must be 

construed narrowly, appellant provides no basis for stretching its purview to encompass 

the circumstances at issue here. 

Second, unlike the narrow construction of section 25602.1, the law requires that 

the provisions of the Alcoholic Beverage Control Act—which includes section 25658— 

be applied broadly in order to effectuate the purposes behind the Act: 

This division is an exercise of the police powers of the State for the 
protection of the safety, welfare, health, peace, and morals of the people 
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of the State, to eliminate the evils of unlicensed and unlawful manufacture, 
selling, and disposing of alcoholic beverages, and to promote temperance 
in the use and consumption of alcoholic beverages. It is hereby declared 
that the subject matter of this division involves in the highest degree the 
economic, social, and moral well-being and the safety of the State and of 
all its people. All provisions of this division shall be liberally construed for 
the accomplishment of these purposes. 

(Bus. & Prof. Code, § 23001, emphasis added.) Section 25658(a), which prohibits 

selling or furnishing alcohol to minors, is part of the division referenced and therefore 

implicates the economic, social, and moral well-being and safety of the public. 

Accordingly, we are obligated to liberally construe this provision to accomplish the 

purposes of the Act. 

Third, a key factual distinction renders Ruiz distinguishable here.  In Ruiz, two 

minors—Spitzer  and Morse—entered a Safeway store to purchase beer.   Although the 

two of them entered together, Spitzer was the one who presented his identification to 

the Safeway employee and paid for  the beer.   (Ruiz, supra, at pp. 1457-1458.)  After  

leaving the store, Spitzer and Morse got into their car, and Morse began driving.   (Id. at 

p. 1458.)   During the drive, Spitzer,  the one who made the purchase, handed a beer  to 

Morse, who consumed a portion of it as he drove.   (Ibid.)   Morse then allegedly caused 

the car accident that led to the death of the appellants’ son in that case.   The court  

ultimately concluded that the store employee did not authorize “Spitzer to provide beer  

to Morse, nor did [the employee]  take any  affirmative step to provide the beer to Morse.”   

(Id. at p. 1463.)   Due to this lack of authorization or knowledge by  the employee, with 

respect to the furnishing of beer to Morse, the Ruiz  court declined to apply  Sagadin. 

(Ibid.)    

Notably, nothing in Ruiz gives a retail licensee immunity from furnishing alcohol 

to a minor when the evidence of furnishing is present in the record. Such evidence is 
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present in the instant case.  Therefore, the Ruiz court’s justification for distinguishing 

Sagadin—that there was no evidence the employee authorized beer to be furnished to a 

minor, either directly or through an intermediary—is absent here. 

Unlike Ruiz, Sagadin involves the same statute at issue—section 25658(a)—and 

is more factually relevant. There, the father of the party-host tacitly allowed 

partygoers, many of whom were underage, to drink beer from his built-in beer 

dispenser. (Sagadin, supra, at p. 1149.) This tacit permission was established when 

the father told his son that any beer his friends drank would have to be replaced. 

(Ibid.) The father took the affirmative step of authorizing beer to be furnished to minors 

despite being aware of the totality of circumstances. Similarly, the clerk tacitly allowed 

alcohol to be furnished to the minor by completing the transaction with Bermudes 

despite being aware of the minor’s presence, her relationship to Bermudes, her youthful 

appearance, and the licensed premises’ close proximity to a college campus. 

Here, appellant alleges  there  is “--no  evidence of actual or constructive 

knowledge” by  appellant  that Bermudes would provide alcohol to any minors, including 

the minor.   (AOB, p. 9, emphasis in original.)   Appellant cites to Laube v. Stroh  (1992)  

2 Cal.App.4th 364 [3 Cal.Rptr.2d 779]  (Laube) for the proposition that liability  cannot  

attach to appellant because one cannot  “permit something of which he or she is  
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unaware.”  (AOB, p. 11.)   However,  Laube  does not help appellant’s case.4   Actual  

knowledge is not required.   Moreover, it is settled law that  a licensee has constructive 

knowledge of the on-premises conduct  of an employee, because the employee’s  

knowledge is imputed to the employer.   (See Harris v. Alcoholic Beverage Control  

Appeals Bd. (1962) 197 Cal.App.2d 172 [17 Cal.Rptr. 315];  Mack v. Department of  

Alcoholic Beverage Control  (1960) 178 Cal.App.2d 149 [2 Cal.Rptr. 629].)    

4 In that case, the court annulled the Department’s decision imposing discipline 
on a licensee for surreptitious drug transactions of which neither the licensee nor the 
licensee's employees knew or had reason to suspect were occurring among patrons of 
the “upscale hotel, bar and restaurant.” The court criticized the Department’s use of a 
strict liability standard in “permitting” cases and extensively analyzed the line of cases 
on which the Department relied, concluding that, in fact, “the licensee’s knowledge is 
essential.” (Laube, supra, 2 Cal.App.4th at p. 376.) However, the licensee need not 
have actual knowledge; constructive knowledge, such as that imputed to the licensee 
through knowledge of a licensee’s employee, is sufficient. (Id. at pp. 376-377, 
emphasis added) 

Based on the above authority, the Department  only needed to show that the clerk  

sold alcohol—despite being put on notice that  it would be furnished to  the minor—for  

that conduct to be imputed to the appellant.   On appeal, this Board will uphold the 

Department’s findings so long as those findings are supported by substantial evidence.   

(See Kirby v. Alcoholic Beverage Control  Appeals Bd.  (1972) 25 Cal.App.3d 331, 335 

[101 Cal.Rptr. 815]  [“When two or  more inferences can be reasonably deduced from  the 

facts, the reviewing court is without power to substitute its deductions for those of the 

department.”].)    

The evidence established that the minor and Bermudes “selected a bottle of wine 

and a six-pack of beer to purchase. […] Each of them carried one of the selected 

items to the register area for purchase.” (Findings of Fact, ¶ 4.) After they 
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approached the register area, they each “placed the item they were carrying in the 

checkout area for the cashier to ring up the purchase.” (Id. at ¶ 6.) The clerk noticed 

the minor and Bermudes after they placed the alcoholic beverages at her register and 

noted that they were a couple that looked “college age.” (Ibid.) The clerk recognized 

the minor from a prior interaction and engaged in conversation with her. (Ibid.)  The 

clerk asked the minor for the identification of “whoever was going to pay for the alcohol.” 

(Id. at ¶ 7.) The minor directed the clerk to Bermudes since he was paying.  (Ibid.) 

After Bermudes showed the clerk his identification, the sale was completed. (Ibid.) 

The clerk did not ask “any age-related questions of Lloyd during the transaction even 

though she was aware they were together, and they were purchasing alcohol for 

potentially more than one person.” (Ibid.) These facts are sufficient to support the 

Department’s findings that the clerk furnished alcohol to the minor. 

This result is consistent with the Board’s application of the term “furnish” in prior 

appeals.  In Circle K Stores, Inc. (2004) AB-8209 at p. 4, this Board stated: 

The clerk is the person in control of the sale.  He or she must be alert to 
the substance of the transaction, and cannot ignore circumstances that  
ought to raise questions in the mind of  a reasonably prudent  person.  
When the transaction is in the nature of a group purchase, as the one in 
this case appeared to be, a clerk must  establish that each of those who 
are involved in the transaction are 21 or over.  It is not enough that the 
person who assembles the various selections  and pays for them is 21. A  
clerk may not close his  or her eyes  to the reality of what is taking place.  
The critical  fact in this case is not the mere presence of  minors, it is their  
participation in the transaction, all  of which took place in front of  the clerk.  

In a more recent appeal, 7-Eleven, Inc. (2020) AB-9866, at p. 14, this Board held: 

Appellants’ position is that there can be no affirmative act of furnishing to 
an individual who neither participated in the transaction nor interacted 
directly with the store employee. This depiction is not only  undercut by the 
record, but we find appellants’ contention to be untenable, if not absurd.  
[The clerk]  cannot avoid liability by alleging that he merely stood by as  a 
passive observer.  […]  To permit licensees  or their employees to take the 
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word of a customer that they  are purchasing alcohol for someone over 21,  
and complete the sale under these circumstances would incentivize 
negligent behavior. Needless to say, this would be wholly inconsistent with 
public  welfare and morals.  
 
While the Board affirms the Department’s decision as the correct legal result, it 

does not do so without hesitation. This case is extremely close. In many areas, this 

matter is factually weaker than all the other cases the Board cites. The Board further 

notes that the clerk did not have the same knowledge as the Department agent, who 

watched Bermudes and the minor as they selected alcohol and carried it to the register 

for purchase. The clerk only noticed the pair after the alcohol was placed on the 

register. Therefore, the only notice the clerk had that the purchase was joint was her 

own personal observations of Bermudes and the minor while together at the register. 

To say the clerk knew more or should have known more would be speculative, at best. 

We feel the Department puts a tremendous onus on the clerk in this matter, given 

the limited facts, to conclude that the purchase was joint. Given that Bermudes was of 

legal age, and there was only a limited amount of alcohol being purchased, it would 

have been equally reasonable to conclude that the purchase was his alone. The Board 

strongly feels that a warning and an opportunity to act as community partners with 

licensees to further education and training would have a more appropriate action for the 

Department to take in this instance. However, as we are bound by the Department’s 

factual findings, and cannot say that these findings are unsupported, we reluctantly 

affirm. 

15 



   
 

 
 

 
 

 
      
      
      
       
 

 
 

 
  

  
 

    
  

 

ORDER  

The decision of the Department is affirmed.5 

5 This final order is filed in accordance with Business and Professions Code 
section 23088 and shall become effective 30 days following the date of the filing of this 
order as provided by section 23090.7. 

Any party, before this final order becomes effective, may apply to the appropriate 
court of appeal, or the California Supreme Court, for a writ of review of this final order in 
accordance with Business and Professions Code section 23090 et seq. 

SUSAN A.  BONILLA, CHAIR  
MEGAN McGUINNESS, MEMBER  
ALCOHOLIC BEVERAGE CONTROL  

APPEALS BOARD  
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APPENDIX 



BEFORE THE 
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL 

OF THE STATE OF CALIFORNIA 

IN THE MATTER OF THE ACCUSATION 
AGAINST: 

Trader Joes Company 
DBA: Trader Joes 236 
265 Winston Dr. 
San Francisco, California 94132-1921 

Respondent 

Off-Sale General License 

File No.: 21-475217 

Reg. No.: 19088748 

RECEIVED 
MAY 06 2020 

Alcoholic Beverage C?ntrol 
Office of Legal Services 

DECISION UNDER GOVERNMENT CODE SECTION 11517(c) 

The above-entitled matter having regularly come before the Department on April 30, 2020, 
for decision under Government Code Section 11517(c) and the Department having 
considered its entire record, including the transcript of the hearing held on November 13, 
2019, before Administrative Law Judge Alberto Roldan, and the arguments of the parties, 
and good cause appearing, the following decision is hereby adopted: 

Colleen Villareal, Attorney, Office of Legal Services, Department of Alcoholic Beverage 
Control, appeared for and represented the Department of Alcoholic Beverage Control. 
(Department.) 

Gillian Garrett, Attorney, represented Respondent Trader Joes Company. (Respondent.) 

After evidence was received at the hearing, the matter was argued by the parties and 
submitted for decision on November 13, 2019. The Administrative Law Judge issued a 
proposed decision dated December 6, 2019, which was rejected by the Director by Notice 
dated January 21, 2020. Both the Department and Respondent submitted written arguments 
on or about April 3, 2020. 

The Department seeks to discipline the Respondent's license in a two count Accusation on 
the grounds that; 

1) On or about February 15, 2019, Respondent-Licensee's agent or employee, 
Victoria Galang, sold, furnished, gave, or caused to be sold, furnished or given, an 
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alcoholic beverage, to-wit: wine, to Sophia Lloyd, a person under the age of 21 years, 
in violation of Business and Professions Code section 25658(a) 1 

1 All statutory references are to the Business and Professions Code unless otherwise noted. 

2) On or about February 15, 2019, Respondent-Licensee's agent or employee, 
Victoria Galang, sold, furnished, gave, or caused to be sold, furnished or given, an 
alcoholic beverage, to-wit: beer, to Sophia Lloyd, a person under the age of 21 years, 
in violation of section 25658(a) (Exhibit D-1). 

In each of the above two allegations in the accusation, the Department further alleged that 
there is cause for suspension or revocation of the license of the Respondent in accordance 
with section 24200 and sections 24200(a) and (b). The Department further alleged that the 
continuance of the license of the Respondent would be contrary to public welfare and/or 
morals as set forth in Article XX, Section 22 of the California State Constitution and 
sections 24200(a) and {b). 

Oral evidence, documentary evidence, and evidence by oral stipulation on the record was 
received at the hearing. The matter was argued and submitted for decision on November 13, 
2019. 

FINDINGS OF FACT 

1. The Department filed the Accusation on April 19, 2019. (Exhibit D-1) 

2. On August 12, 2009 the Department issued a Type-21, off-sale general license to the 
Respondent for the above-described location {the Licensed Premises). 

3. The following is the record of prior Department discipline against the Respondent's 
license as established by official records introduced by the Department (Exhibit D-2): 

Violation 
Date 

Violation Registration 
Date 

Registration 
Number 

Penalty 

5/04/2017 25658(a) 10/11/2017 170860008 10 day 
suspension 

4. Sophia Lloyd (Lloyd) was born on June 28, 1998 and was 20 years old on February 15, 
2019. On that date, Lloyd accompanied her boyfriend, Victor Bermudes (Bermudes) to the 
Licensed Premises in order to purchase alcoholic beverages to bring to a party. Lloyd and 
Bermudes entered the Licensed Premises, a supermarket, and they went to where the 
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alcoholic beverages were displayed. They selected a bottle of wine and a six-pack of beer to 
purchase. They did not buy any other items. Each of them carried one of the selected items 
to the register area for purchase. 

5. Lloyd appeared and testified at the hearing. Her appearance at the hearing was generally 
as depicted in an image that was taken of her when she was contacted by law enforcement 
on February 15, 2019. (Exhibit D-3) On that date, Lloyd was wearing her hair pulled back 
so that her face was exposed. She wore earrings and jewelry and had makeup on her face. 
Her appearance was consistent with her chronological age of 20 years old. Bermudes was 
dressed casually but neatly as depicted by the photograph that was taken of him during the 
law enforcement contact on February 15, 2019. He was clean shaven and had a slender 
build and youthful face that made him appear younger than his age even though he was over 
21 years of age. (Exhibit D-5) 

6. When Bermudes and Lloyd approached the register area, there were multiple registers 
open. They selected one of the lines and waited for their turn. They each placed the item 
they were carrying in the checkout area for the cashier to ring up the purchases. The only 
items they presented for purchase were the wine bottle and the six-pack of beer. (Exhibits 
D-4 and D-5) Victoria Galang (Galang) was the cashier working at the register. Galang first 
noticed Lloyd and Bermudes after they had placed the alcoholic beverages at her register for 
purchase. She noted that they were a couple and that they looked college age. A significant 
number of the customers at the Licensed Premises are from the adjacent University of San 
Francisco. 

7. Galang initially engaged in conversation with Lloyd. She recognized Lloyd from a prior 
interaction at the Licensed Premises. Galang noted that they were purchasing alcoholic 
beverages and she asked Lloyd for identification from whoever was going to pay for the 
alcohol. Lloyd directed Galang to ask Bermudes for identification since he was paying. 
Bermudes then produced his identification and gave it to Galang. She checked his date of 
birth in the register and it showed that he was over 21 years of age. Based on this, Galang 
completed the transaction for the bottle of wine and the six-pack of beer after Bermudes 
paid with cash. Galang did not ask any age related questions of Lloyd during the transaction 
even though she was aware they were together, and they were purchasing alcohol for 
potentially more than one person. After Galang asked who was paying, the only 
conversation she had with Lloyd was regarding a grocery purchase Lloyd had made the 
week before in the Licensed Premises. Galang bagged the alcohol purchases and gave the 
receipt and change to Bermudes. (Exhibit D-6) Lloyd and Bermudes walked out together 
with the purchases. Galang described the sale unfolding in the above manner during her 
sworn testimony in the hearing. She also prepared a written statement after the event 
describing the sale unfolding in essentially the same manner. (Exhibit D-7) 
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8. Department Agent M. Ott (Ott) was on a general enforcement assignment on February 
15, 2019. At approximately 7 p.m. she went into the Licensed Premises. She saw Bermudes 
and Lloyd in the alcohol section of the Licensed Premises selecting their beer and wine 
purchases. Ott was concerned because both appeared to be youthful enough to be potentially 
under 21 years of age. She saw them bring the wine and beer to the register to purchase. Ott 
watched the transaction and saw that only Bermudes was carded. After the transaction, Ott 
saw Lloyd carry the bagged items away when she and Bermudes left. Ott followed Lloyd 
and Bermudes out and contacted them just outside of the Licensed Premises. Ott explained 
that she was a Department agent and her purpose for detaining them. After Ott contacted 
Lloyd and Bermudes, Lloyd initially stated she was only carrying the alcoholic beverages 
for Bermudes. Ott determined that Bermudes was over 21 but that Lloyd was only 20 years 
of age. 

9. Ott contacted a manager of the Licensed Premises and then contacted Galang regarding 
the transaction. Galang stated that when she made the sale, she obtained identification from 
Bermudes and he was over 21. Galang also prepared a handwritten statement on February 
18, 2019 regarding the sale. The narrative portion of the statement, in its entirety, read as 
follows: 

"All of this happened on Friday, February 15, 2019. I was working at register 11 when a 
couple came up to me to pay for their groceries. They were a young couple (probably in 
college), and I noticed the alcohol. I then looked at both of them and asked to see someones 
(sic) ID for whoever was paying. The girl turns and looks and says the guy was paying. I 
took his ID, put his birthdate in the system and everything was okay. The girl said she 
recognized me from the last time she came in because I had suggested a product to her. 
After the guy paid, they took their drinks and left." (Exhibit D-7) 

10. Galang testified that she was 19 years old and that this was her first job. She had been 
working for two months prior to the incident. Galang testified that she completed the 
transaction as she had been trained. Galang had not been trained to ask for identification 
from persons other than the purchaser. Galang has refused to make sales when the purchaser 
was unable to prove they were over 21 years of age. Subsequent to this incident, Galang and 
the other cashiers were trained to make affirmative inquiries of groups making alcohol 
purchases rather than just focusing on the person paying for the alcoholic beverages. 

11. John Martinez (Martinez) is the manager of the Licensed Premises. He established in 
his testimony that the Licensed Premises trains cashiers, like Galang, about alcohol sales 
starting with their initial onboarding. Cashiers are taught the laws regarding alcohol sales 
and they are shown how to look for proper identification and how to use the register to 
check ages. They are taught to seize fake identifications and they have a system of ringing 
for managers to support the cashiers during problem transactions. The Licensed Premises 
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uses a secret shopper program to reinforce the importance of checking identifications during 
alcohol sales. In the last year, the Licensed Premises passed all 21 of the checks performed. 
Two of those checks involved Galang. Martinez confirmed that Galang completed the 
transaction in this incident as she had been trained and that Galang was considered a 
responsible and conscientious employee. 

12. According to Martinez, the 2017 violation by the Licensed Premises involved the use of 
a fake identification that was not apparent to the cashier. The certified record of the prior 
discipline established that a 19 year old minor used a fake South Carolina driver's license to 
make the purchase of alcohol at the Licensed Premises. The identification was not taken out 
of the wallet and it was viewed from a distance by the cashier in that transaction. (Exhibit 
D-2) Subsequent to that incident, cashiers were given additional training regarding checking 
identifications. This included requiring that identifications be taken out of their holders. 
Martinez confirmed that after the incident in this case, a new policy was enacted requiring 
that alcohol purchases involving more than one person require that identifications be 
checked of all the persons present. Employees were trained regarding this new policy in 
small groups. 

CONCLUSIONS OF LAW 

1. Article XX, section 22 of the California Constitution and section 24200(a) provide that a 
license to sell alcoholic beverages may be suspended or revoked if continuation of the 
license would be contrary to public welfare or morals. 

2. Section 24200(b) provides that a licensee's violation, or causing or permitting of a 
violation, of any penal provision of California law prohibiting or regulating the sale of 
alcoholic beverages is also a basis for the suspension or revocation of the license. 

3. Section 25658(a) provides that every person who sells, furnishes, gives, or causes to be 
sold, furnished, or given away, any alcoholic beverage to any person under the age of 21 
years is guilty of a misdemeanor. 

4. Cause for suspension or revocation of the Respondent's license exists under Article XX, 
section 22 of the California State Constitution and sections 24200(a) and (b) as alleged in 
counts one and two of the Accusation on the basis that on February 15, 2019 the 
Respondent's clerk, Galang inside the Licensed Premises, sold alcoholic beverages to 
Bermudes and Lloyd under circumstances where it was apparent that the alcoholic 
beverages were going to be furnished or given away by Bermudes to Lloyd, a person under 
the age of 21, in violation of Business and Professions Code section 25658(a). (Findings of 
Fact ,m 2-12) 
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5. Here, there is no dispute that Lloyd was under 21 when she and Bermudes presented a 
six-pack of beer and a bottle of wine for purchase in the Licensed Premises. Both Lloyd and 
Bermudes appeared youthful enough that they would be subject to the requirement to show 
identification if either was individually making an alcohol purchase. Bermudes was checked 
for identification but Lloyd was not. (Findings of Fact 'il'il 4-11) The Department contends 
that under the facts of this case, Lloyd should also have been ask_ed for identification and 
that Galang should have subsequently voided the sale because Lloyd was underage, and it 
was clear that both Bermudes and Lloyd were seeking to possess the alcoholic beverages. 

6. In this matter, Respondent contends that the facts and holding in Ruiz v. Safeway, Inc. 
(2012) 209 Cal.App.4th 1455 should be controlling. In Ruiz, the appellate court found that, 
under the facts presented, the defendant's supermarket checker did not "furnish" beer, 
pursuant to section 25602.1, to an 18 year-old when the cashier sold beer to his friend while 
the 18 year-old was passively present. The 18 year-old subsequently consumed some of the 
purchased alcohol and was in a fatal motor vehicle accident. 

7. Respondent contends that Galang sold to Bermudes, who was old enough to purchase 
alcohol, and that Galang met her legal responsibility by obtaining identification from 
Bermudes. The Respondent argues the surrounding facts of the present matter are similar to 
the Ruiz case and Respondent should not be held liable for any subsequent furnishing or 
giving away of alcoholic beverages that may have occurred as a result of Bermudes sharing 
his purchase with Lloyd. 

8. Ruiz had an extensive discussion regarding the limits of liability created by section 
25602.1: 

"The latter statute, section 25602.1 is the statute upon which appellants rely. They argue 
Safeway can be held liable because its checker Gonzalez "furnished" or "caused ... to be ... 
furnished or given" alcohol to Morse within the meaning of the statute. 

"We begin our analysis by turning to the statute at issue. 'As in any case involving statutory 
interpretation, our fundamental task here is to determine the Legislature's intent so as to 
effectuate the law's purpose.' (People v. Murphy (2001) 25 Cal.4th 136, 142, 105 
Cal.Rptr.2d 387, 19 P.3d 1129.) We begin by examining the statutory language, giving it a 
plain and commonsense meaning. (Ibid.) We do not, however, consider the statutory 
language in isolation; rather, we look to the statute's entire substance in order to determine 
its scope and purpose. (Ibid.) If the statutory language is unambiguous, then its plain 
meaning controls. (In re Young (2004) 32 Cal.4th 900, 906, 12 Cal.Rptr.3d 48, 87 P.3d 
797.) 
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"With these principles in mind,we turn to appellants' allegations. First, appellants contend 
Safeway can be held liable because checker Gonzalez 'furnished' beer to Morse. The 
common meaning of the word 'furnish' is 'to provide with what is needed' (Merriam-
Webster's Collegiate Diet. (10th ed.2001) p. 473), and here there is no evidence that 
Gonzalez supplied beer to Morse, the young man who allegedly caused the accident that led 
to the death of appellants' son. Rather, the undisputed evidence is that Gonzalez sold beer to 
Spitzer who was using a false identification. 

"Appellants also argue Safeway can be held liable because it 'caused' beer to be 'furnished 
or given' to Morse on the night in question. Citing language in Hernandez v. Modesto 
Portuguese Pentecost Assn. (1995) 40 Cal.App.4th 1274, 48 Cal.Rptr.2d 229 (Hernandez), 
appellants argue that 'liability under the statute is not limited to acts constituting a technical 
sale of alcohol to a minor.' They urge that the Legislature's intent-to impose liability on 
persons or organizations in a position to detect signs of intoxication in a minor seeking to 
purchase alcohol and thereby to reduce the risk of injury-would sweep in vendor Safeway, 
despite the absence of a sale to driver Morse. 

"We disagree. The court in Hernandez focused on the meaning of the section 25602.1 
language' "causes to be sold"' where the defendant's only acts relating to the sale of 
alcohol to an obviously intoxicated minor were its rental of a facility to the organizers 
dispensing the alcohol and the defendant's acquiescence in the liquor license application. 
The court ruled the phrase' "causes to be sold"' requires an affirmative act directly related 
to sale of alcohol, which necessarily brings about the resultant action to which the statute is 
directed, i.e., the sale of alcohol to an obviously intoxicated minor. For example, one who, 
having control over the alcohol, directs or explicitly authorizes another to sell it to a minor 
who is clearly drunk falls within the statutory language. On the other hand, merely 
providing a room where alcoholic beverages will be sold by others is not sufficient to satisfy 
section 25602.1' s phrase, ' "causes [alcohol] to be sold." ' (Hernandez, supra, 40 
Cal.App.4th at p. 1282, 48 Cal.Rptr.2d 229.) 

"Applying a similar analysis to the facts presented here, the evidence shows Safeway's 
checker Gonzalez sold beer to Spitzer. But nothing about that sale constitutes an affirmative 
act directly related to a sale to Morse, or an act that necessarily would have resulted in 
Spitzer furnishing or giving that beer to Morse. We conclude there is no evidence that 
Safeway caused beer to be furnished or given to Morse. 

"In sum, because there is no evidence that Safeway 'furnished' or 'cause[d] [alcohol] to be 
... furnished or given' to Morse within the meaning of 25602.1, the trial court correctly 
granted Safeway summary judgment." Ruiz v. Safeway, Inc. (2012) 209 Cal.App.4th 1455, 
1460-1461. 
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9. While informative, the analysis in Ruiz has its limits, however. That case involved the 
specific analysis of section 25602.1, a statute designed to carve out a narrow exception to 
the immunity from civil liability created by section 25602(b). Section 25658 is a criminal 
statute that makes it a misdemeanor to sell, furnish, give, or cause to be sold, furnished, or 
given away, any alcoholic beverage to any person under the age of 21 years. Its purpose is 
to prevent the possession and consumption of alcohol by minors by criminalizing behavior 
that would facilitate the possession and consumption of alcohol by minors. 

10. Sagadin v. Ripper (1985) 175 Cal.App.3d 1141 is a civil case that resulted from tort 
actions involving an accident that flowed from the consumption of alcohol by a minor. 
Some of the stated causes of action involved allegations of indirect furnishing alcohol to the 
minor by the parents of the minor's friend. These allegations led to an analysis of section 
25658 and whether liability can be established in situations where there is not a direct sale 
or furnishing. Sagadin held: 

"In order to violate section 25658, there must be some affirmative act of furnishing alcohol. 
'The word "furnish" implies some type of affirmative action on the part of the furnisher .... ' 
(Bennett v. Letterly (1977) 74 Cal.App.3d 901, 905, 141 Cal.Rptr. 682.) Among other 
things, it means to supply, to give, or to provide. (Id., at pp. 904-905, 141 Cal.Rptr. 682.) 
Consequently, allegations which do not allege that the defendant 'actually furnished liquor' 
fail to state a cause of action for negligence under a furnishing statute." Sagadin v. Ripper 
(1985) 175 Cal.App.3d 1141, 1157 

11. In finding that the cause of action against the father was supported by the evidence, the 
Sagadin court further held: 

"In order to furnish an alcoholic beverage the offender need not pour the drink; it is 
sufficient if, having control of the alcohol, the defendant takes some affirmative step to 
supply it to the drinker. By authorizing his son to supply beer to the underage partygoers, 
Mr. Baal's act was one of misfeasance rather than nonfeasance; his affirmative conduct 
created the risk. Robert Boal may then be said to have furnished beer." Sagadin v. Ripper 
(1985) 175 Cal.App.3d 1141, 1158 

12. Although not controlling precedent, Appeals Board ("Board") decisions can be 
instructive in analyzing the issues presented. Here, two Board decisions have addressed the 
question of a licensee's responsibilities in the context of a group purchase of alcoholic 
beverages. In Circle K Stores, Inc. (2004) AB-8209, which involved the purchase of beer by 
one person who was 21 years old, accompanied and helped by several other people who 
were not yet 21, the Board said: 
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"The clerk is the person in control of the sale. He ·or she must be alert to the substance of the 
transaction, and cannot ignore circumstances that ought to raise questions in the mind of a 
reasonably prudent person. When the transaction is in the nature of a group purchase, as the 
one in this case appeared to be, a clerk must establish that each of those who are involved in 
the transaction are 21 or over. It is not enough that the person who assembles the various 
selections and pays for them is 21. A clerk may not close his or her eyes to the reality of 
what is taking place. The critical fact in this case is not the mere presence of minors, it is 
their participation in the transaction, all of which took place in front of the clerk. Business 
and Professions Code section 23001 declares that 'the subject matter of this division 
involves in the highest degree the economic, social, and moral well-being and safety of the 
state and of all its people,' and mandates that 'all provisions of this division shall be 
liberally construed for the accomplishment of these purposes.' It would be an unduly 
restrictive reading of the word 'furnish' to accept appellant's contention that there was no 
furnishing in this case." 

13. The Board reiterated this analysis in 7-Eleven, Inc. and Woods (2005) AB 8357, in 
which two minors each carried alcoholic beverages to the counter, while only one of them 
paid. The Board noted that it was, "reasonable for the ALJ to have viewed these facts as 
reflecting a transaction in which [the two minors] acted as partners, at least in the eyes of 
the clerk. They entered the store together, selected alcoholic beverages, took them to the 
counter, and left the store carrying the alcoholic beverages each had selected from the 
cooler. The clerk's statements to Detective Darwent show that he, the clerk, knew the 
alcoholic beverages were for both Houston and Moriarty, and, possibly, other of their 
classmates." Based upon the facts of that case, the Board had no difficulty finding that the 
Department correctly determined a furnishing to the non-paying minor occurred. 

14. In this matter, Galang was expressly aware that the alcohol being paid for by Bermudes 
was a shared purchase by both Bermudes and Lloyd. Galang first spoke to Lloyd regarding 
the purchase in recognition that she had a role in purchasing the alcohol. Lloyd told Galang 
that Bermudes was paying, but she never stated that the alcohol was not for her. Galang 
described the beer and wine as "their" groceries at the time it was presented for purchase. 
Galang stated that, after the transaction, "they took their beer and left" which reiterated that 
she understood the alcohol purchase was a joint purchase by Lloyd and Bermudes for their 
use even though Bermudes paid. The purchase was for two different types of alcoholic 
beverages and the amount was consistent with consumption by more than one person which 
further reinforced that this was a joint purchase. As such, the facts of this case are dissimilar 
from Ruiz where Morse, the minor who was present, was only established to be a bystander 
to the purchase made by Spitzer. This matter more closely tracks the circumstances in 
Sagadin. Galang was aware Bermudes was sharing the purchase with Lloyd. It was a joint 
purchase. She had the authority to have Lloyd present identification and then void the 
transaction to prevent a minor from being furnished alcohol. This was the Respondent's 
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duty, under the circumstances. The fact that Galang was not trained to do so by the 
Respondent is no defense when the circumstances compelled the Respondent to prevent the 
sale to Lloyd and Bermudes. 

15. In its written argument upon review of the Proposed Decision, Respondent advanced 
two additional arguments in support of its position that the accusation should be dismissed. 
First, Respondent contends that it has established the defense afforded by section 25660 
(reasonable reliance on bona fide identification). Second, Respondent claims that the 
"requirement" that a licensee verify the age of all members of a group shopping together is 
an underground regulation in violation of the Administrative Procedure Act. 

16. Respondent asserts that by relying on the Bermudes's identification, the person who 
actually paid for the alcohol and who was over the age of 21, Galang thus reasonably relied 
on bona fide identification as to Lloyd. However, it is unclear how this theory applies here 
since it is based upon the sale itself being made to a person over the age of 21. In that 
respect there was no violation of law and the defense has no application. If, however, it is 
intended to support the position that the defense applies to the furnishing of alcohol to 
Lloyd, the minor, then it cannot stand because the affirmative defense applies only in 
connection with reasonable reliance on bona fide identification of the person to whom the 
alcohol was sold or furnished, which did not occur here. Lloyd's identification was not 
checked at all, thus Respondent has failed to establish the affirmative defense. 

17. Respondent also contends that, "no current law, rule or regulation requires checkers to 
card all members of a group shopping together. As such, the ALJ's Proposed Decision on 
Count Two amounted to an enforceable 'underground regulation' in violation of the APA.,,z 
Respondent's argument fails. 

2 The reason why Respondent asserts this argument only in connection with Count Two is because the AU considered 
both counts to really be a single count as they related to the identical transaction with Count One referring to "beer'' and 
Count Two referring to "wine." Further, it is assumed that Respondent made a typographical error in claiming that the 
ALJ's determination is an "enforceable 'underground regulation'." Of course, if it is "enforceable" then Respondent's 
argument must fail. However, underground regulations, by their nature, are not enforceable. 

18. First, Respondent provides no analysis of the claim that this decision constitutes an 
underground regulation. As such, Respondent has waived this issue. 

19. Second, even if considered on the merits, this contention fails. The Department has not 
determined that licensees must check the identification of all members of a group merely 
because they are shopping together. Rather, each case must be evaluated the facts at hand. 
Here, it is determined that the Galang was aware that the purchase of alcohol was for both 
Bermudes and Lloyd, who both carried alcohol to the checkout and placed it in front of her. 
While only one of them paid for the alcohol, this does not negate the fact that the purchase 
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