
 

BEFORE THE ALCOHOLIC BEVERAGE CONTROL APPEALS BOARD 
OF THE STATE OF CALIFORNIA 

AB-9921 
File: 20-572957; Reg: 20090689 

AU ENERGY, LLC, 
dba Admiral Callaghan Shell 
798 Admiral Callaghan Lane 

Vallejo, CA 94591, 
Appellant/Licensee 

v. 

DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL, 
Respondent 

Administrative Law Judge at the Dept. Hearing: David W. Sakamoto 

Appeals Board Hearing: October 15, 2021 
Telephonic 

ISSUED OCTOBER 19, 2021 

Appearances: Appellant: Jade Quintero, of Solomon, Saltsman & Jamieson, as 
counsel for AU Energy, LLC., 

Respondent: Sean Klein, as counsel for the Department of 
Alcoholic Beverage Control 

ORDER 

AU Energy, LLC, doing business as Admiral Callaghan Shell (appellant), appeals 

from a decision of the Department of Alcoholic Beverage Control (Department)1 

suspending its license for 15 days because it sold an alcoholic beverage to a person 

under the age of 21, in violation of Business and Professions Code section 25658(a). 

1 The decision of the Department, dated June 1, 2021, is set forth in the 
appendix. 
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FACTS AND PROCEDURAL HISTORY 

Appellant's off-sale beer and wine license was issued on October 27, 2016. 

There is no record of prior departmental discipline against the license.  

On December 24, 2020, the Department instituted a single-count accusation 

against appellant charging that on May 1, 2020, its clerk, Charles Calvin Jr. (the clerk) 

sold alcoholic beverages to 17-year-old G.A. (the minor).2 

At the administrative hearing held on March 10, 2021, documentary evidence 

was received and testimony concerning the violation charged was presented by the 

minor and Department Agent Guadalupe Ochoa.3  Matthew Makarem, loss prevention 

and employee development manager for appellant, testified on its behalf. 

Testimony established that on May 1, 2020, between 4:00 p.m. and 5:00 p.m., 

the minor drove to the licensed premises with her 20-year-old cousin, Daniela, and 18-

year-old friend, Aileen.  The car belonged to Aileen.  At the licensed premises, the 

minor took a 12-pack of Modelo beer and a 23.5-oz Mike's Harder Watermelon to the 

counter. (Exh. 2; Finding of Fact (FF) ¶¶ 5-6.) 

The clerk asked for identification (ID) and the minor showed him her fake 

Mexican Matricula Consular ID card.  The fake ID was not recovered nor entered into 

evidence in this matter.  As part of the Department’s investigation, attempts were made 

to obtain the fake ID but those attempts were unsuccessful.  (RT 54; RRB at p. 2.)  The 

2 We refer to the minor by her initials only for privacy reasons. 

3 Agent Ochoa was alerted about the traffic accident soon after it occurred. On 
behalf of the Department, she participated in a follow up TRACE (Target Responsibility 
for Alcohol Connected Emergencies) investigation, to determine where and how the 
minors obtained alcoholic beverages, because the accident involved great bodily injury, 
alcoholic beverages, and minors.  
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clerk looked at the card for approximately five seconds then completed the sale without 

asking any age-related questions.  The minor also purchased gasoline as part of the 

sale. After pumping gas into the vehicle, the minor departed with her two companions. 

(FF ¶ 7.) 

The three young women then stopped at a Bonfare Market where they 

purchased additional alcoholic beverages.  Over the course of the next few hours, 

Aileen and Daniela consumed some or all of the alcoholic beverages purchased at the 

licensed premises and Bonfare.  The minor did not consume any of these beverages. 

(FF ¶¶ 8-9.) 

Later that evening, at approximately 8:00 p.m., the three were joined by a friend 

of Aileen named “Yanna” who had previously been in a car with other people. 

Subsequently, the car with the four women missed a turn in the road and collided with a 

tree. Agent Ochoa testified that the CHP report indicated that Aileen was the driver at 

the time and that she was subsequently arrested for driving while intoxicated. (FF ¶¶ 

10-11.) 

The administrative law judge (ALJ) issued a proposed decision on March 31, 

2021, sustaining the accusation and recommending a 15-day suspension.  The 

Department adopted the proposed decision in its entirety on May 21, 2021, and issued 

a certificate of decision eleven days later. 

Appellant then filed a timely appeal contending that the clerk’s reliance on the 

Mexican ID  was reasonable and established a defense under Business and 

Professions Code section 25660. 
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DISCUSSION 

Section 25660 provides: 

(a) Bona fide evidence of majority and identity of the person is a 
document issued by a federal, state, county, or municipal government, or 
subdivision or agency thereof, including, but not limited to, a motor vehicle 
operator's license, an identification card issued to a member of the Armed 
Forces that contains the name, date of birth, description, and picture of 
the person, or a valid passport issued by the United States or by a foreign 
government. 

[¶ . . . ¶] 

(c) Proof that the defendant-licensee, or his or her employee or agent, 
demanded, was shown, and acted in reliance upon bona f ide evidence in 
any transaction, employment, use, or permission forbidden by Section 
25658, 25663, or 25665 shall be a defense to any criminal prosecution 
therefor or to any proceedings for the suspension or revocation of any 
license based thereon. 

(Bus and Prof. Code §25660.)  The burden in such a case is on the party asserting the 

defense. 

In Masani, the court said: 

The licensee should not be penalized for accepting a credible fake that 
has been reasonably examined for authenticity and compared with the 
person depicted. A brilliant forgery should not ipso facto lead to licensee 
sanctions. In other words, fake government ID's cannot be categorically 
excluded from the purview of section 25660. The real issue when a 
seemingly bona fide ID is presented is the same as when actual 
governmental ID's are presented: reasonable reliance that includes 
careful scrutiny by the licensee. 

(Department of Alcoholic Beverage Control v. Alcoholic Beverage Control Appeals Bd. 

(2004) 118 Cal.App.4th 1429, 1445 [13 Cal.Rptr.3d 826] ( Masani).) 

The scope of the Appeals Board's review is limited by the California Constitution, 

by statute, and by case law.  In reviewing the Department's decision, the Appeals Board 

may not exercise its independent judgment on the effect or weight of the evidence, but 
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is to determine whether the findings of fact made by the Department are supported by 

substantial evidence in light of the whole record, and whether the Department's 

decision is supported by the findings.4 

Reasonable reliance on a fake ID cannot be established unless the appearance 

of the person presenting identification indicates that he or she could be 21 years of age 

and the seller makes a reasonable inspection of the identification offered.  (5501 

Hollywood v. Dept. of Alcoholic Bev. Control (1957) 155 Cal.App.2d 748, 753-754 [318 

P.2d 820] (5501 Hollywood).) 

Section 25660, as an exception to the general prohibition against sales to 

minors, must be narrowly construed.  (Lacabanne Properties, Inc. v. Alcoholic Beverage 

etc. Appeals Board (1968) 261 Cal.App.2d 181, 189 [67 Cal.Rptr. 734] (Lacabanne).) 

The statute provides an affirmative defense, and “[t]he licensee has the burden of 

proving . . . that evidence of majority and identity was demanded, shown and acted on 

as prescribed by . . . section 25660.” (Ibid.) 

The case law regarding section 25660 makes clear that to provide a defense, 

reliance on the document must be reasonable, that is, the result of  an exercise of due 

diligence.  (See, e.g., Lacabanne, supra 189, at; 5501 Hollywood, supra, at 753.) A 

licensee, or a licensee's agent or employee, must exercise the caution that would be 

shown by a reasonable and prudent person in the same or similar circumstances. 

(Lacabanne, supra, at 189; Farah v. Alcoholic Bev. Control Appeals Bd. (1958) 159 

Cal.App.2d 335, 339 [324 P.2d 98]; 5501 Hollywood, supra, at 753.) Reasonable 

4 California Constitution, article XX, section 22; Business and Professions Code 
sections 23084 and 23085; and Boreta Enterprises, Inc. v. Department of Alcoholic 
Beverage Control (1970) 2 Cal.3d 85 [84 Cal.Rptr. 113]. 
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reliance cannot be established unless the appearance of  the person presenting 

identification indicates that he or she could be 21 years of age and the seller makes a 

reasonable inspection of the identification offered.  (5501 Hollywood, supra, at pp. 753-

754.) 

Whether or not a licensee has made a reasonable inspection of an ID to 

determine that it is bona fide is a question of fact (Masani, supra, at p. 1445; 5501 

Hollywood, supra, at pp. 753-754), and this Board may not go behind that factual 

finding.  The standard of review is as follows: 

We cannot interpose our independent judgment on the evidence, and we 
must accept as conclusive the Department’s findings of fact. [Citations.] 
We must indulge in all legitimate inferences in support of the 
Department’s determination.  Neither the Board nor [an appellate] court 
may reweigh the evidence or exercise independent judgment to overturn 
the Department’s factual findings to reach a contrary, although perhaps 
equally reasonable, result. [Citation.]  The function of an appellate Board 
or Court of Appeal is not to supplant the trial court as the forum for 
consideration of the facts and assessing the credibility of witnesses or to 
substitute its discretion for that of the trial court.  An appellate body 
reviews for error guided by applicable standards of review. 

(Masani, supra, at page 1437.) 

In sum, the law requires three things to establish a defense under section 25660: 

(1) that a clerk exercise the caution that would be shown by a reasonable and prudent 

person in the same or similar circumstances, (2) that the person presenting the ID look 

like they could be 21, and (3) that the clerk make a reasonable inspection of the 

identification offered. 

The difficulty in this case, and as in many other cases involving a fake ID, is that 

the fake ID used by the minor is not in evidence.  To establish proof that reliance was 

reasonable, the Appeals Board has ruled consistently that when the false identification 

can not be produced the section 25660 defense must fail.  
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Even if the minor had admitted that he possessed false identification, the 
absence of any evidence of what it might have been dooms appellant’s 
section 25660 defense. With no opportunity to view the supposed false 
identification, neither the ALJ nor this Board could make any assessment 
whatsoever as to whether a clerk may have reasonably relied upon it. 

(Circle K Stores, Inc. (2003) AB-8116, at p. 4; also see: Ralphs (2011) AB-9121; NAV 

Food Store (2011) AB-9071; 7-Eleven/Waraich (2010) AB-9055; Station 81 Holdings 

(2009) AB-8822; Fulton & Fulton, Inc. (2008) AB-8638.) 

The ALJ made the following findings on whether reliance on the fake ID in this 

case was reasonable: 

7. Respondent had the burden of  proof that all elements of 25660 were 
met in order to prevail with that affirmative defense.  Respondent did not 
present any evidence that any of the Mexican identification cards, 
especially the type, format, and style [the minor] testified she had, did, in 
fact, contain physical descriptors as required under 25660.  Respondent's 
clerk, Calvin, who still works for respondent, did not testify at the hearing 
so as to indicate whether or not he understood bona-f ide identifications 
must include a physical description of the person presenting the 
identification for inspection and/or whether or not [the minor]'s 
identification had such component. 

8. Also, as to a defense under section 25660, the false identification used 
by [the minor] was never recovered during the course of the investigation. 
It was not made an exhibit at the hearing and the ALJ did not have any 
opportunity to see it or examine it to assess whether Calvin's reliance on it 
was reasonable.  In Ralphs Grocery (2011) AB-9121 p.6, the ABC 
Appeals Board stressed the importance of being able to examine the 
actual false identification stating:  "It is the importance of such 
corroborating evidence that has led the Appeals Board to rule consistently 
that, when the false or spurious identification can not be produced, the 
section 25660 defense must fail. ( citations omitted)."  As the false 
identification was not able to be produced in this matter so as to allow the 
ALJ to examine it to determine if it had all the requisite components and 
Calvin's reliance on it was reasonable, a defense to the accusation under 
section 25660 was not established. 

(Determination of Issues, ¶¶ 7-8.)  We agree.  Without evidence that the fake ID 

contained a description of the minor, as well as evidence that the clerk compared that 

description to the person before him, any assertion that reliance is reasonable is purely 
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speculative.  Furthermore, without the actual fake ID in the record, a 25660 defense 

must fail. 

In Masani,  the court reversed a decision of the Appeals Board which had, in 

turn, reversed a decision of the Department which had held that the seller of alcoholic 

beverages did not reasonably rely on false identification presented by a 19-year-old 

minor.  “[T]he Department ALJ found, as a question of fact, there was no reasonable 

reliance on the particular ID in this case. In reaching the contrary conclusion the Board 

impermissibly reweighed the evidence and substituted its independent judgment for the 

Department’s.”  (Masani, supra, at p. 1437.) 

Appellant now asks the Board to do what the Masani court said it should not. 

We must decline. 

ORDER 

The decision of the Department is affirmed.5 

SUSAN A. BONILLA, CHAIR 
MEGAN McGUINNESS, MEMBER 
SHARLYNE PALACIO, MEMBER 
ALCOHOLIC BEVERAGE CONTROL 

APPEALS BOARD 

5 This final order is filed in accordance with Business and Professions Code 
section 23088, and shall become effective 30 days following the date of the filing of this 
order as provided by section 23090.7 of said code. 

Any party, before this final order becomes effective, may apply to the appropriate 
court of appeal, or the California Supreme Court, for a writ of review of this final order in 
accordance with Business and Professions Code section 23090 et seq. 
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