
       

 
 

 
   

  
 

 
 

 

 
 

   

   

 

   
 

 

 
  

 

  

   

   
 

BEFORE THE ALCOHOLIC BEVERAGE CONTROL APPEALS BOARD 
OF THE STATE OF CALIFORNIA 

AB-9881 
File: 21-477540; Reg: 19089152 

GARFIELD BEACH CVS, LLC and 
LONGS DRUGS STORES CALIFORNIA, LLC, 

dba CVS Pharmacy Store #9937 
4445 Mission Boulevard 
San Diego, CA 92109, 
Appellants/Licensees 

v. 

DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL, 
Respondent 

Administrative Law Judge at the Dept. Hearing: Doris Hubel 

Appeals Board Hearing: November 6, 2020 
Telephonic 

ISSUED NOVEMBER 12, 2020 

Appearances: Appellants: Adam N. Koslin, of Solomon, Saltsman & Jamieson, as 
counsel for Garfield Beach CVS, LLC and Longs Drugs Stores 
California, LLC, 

Respondent: Lisa Wong, as counsel for the Department of 
Alcoholic Beverage Control. 

OPINION 

Garfield Beach CVS, LLC and Longs Drugs Stores California, LLC, doing 

business as CVS Pharmacy Store #9937 (appellants), appeal from a decision of the 

Department of Alcoholic Beverage Control1 suspending their license for 10 days 

1 The decision of the Department, dated April 30, 2020, is set forth in the 
appendix. 



   
 

 
 

 

   

 

     

   

  

    

    

   

   

 

  

   

   

 

   

   

   

    

      

   

 
  

 
 

AB-9881 

because their clerk sold an alcoholic beverage to a police minor decoy, in violation of 

Business and Professions Code2 section 25658(a). 

FACTS AND PROCEDURAL HISTORY 

Appellants’ off-sale general license was issued on June 22, 2009. There is no 

record of prior departmental discipline against the license. 

On August 27, 2019, the Department filed a single-count accusation against 

appellants charging that, on April 14, 2019, appellants’ clerk, Amy Hernandez (the 

clerk), sold an alcoholic beverage to 18-year-old Sergio Alejandro Rivera (the decoy). 

Although not noted in the accusation, the decoy was working for the San Diego Police 

Department (SDPD) at the time. 

At the administrative hearing held on February 19, 2020, documentary evidence 

was received, and testimony concerning the sale was presented by the decoy and 

SDPD Officer Michael Wasco. Pablo Heredia Munoc, store manager at the licensed 

premises, testified on appellants’ behalf. 

Evidence established that, on April 14, 2019, the decoy entered the licensed 

premises followed by Officer Wasco, who was in a plain clothes capacity. The decoy 

selected a 12-pack of Bud Light beer, which he brought to the sales counter area. 

Upon reaching the sales counter, the decoy presented the beer to the clerk for 

purchase. After the clerk scanned the beer, the cash register’s point of sale system 

prompted her to enter the decoy’s date of birth. However, the clerk entered a false 

birth date into the register to indicate the decoy was over the age of 21. She told him 

2 All statutory references are to the Business and Professions Code unless 
otherwise stated. 
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the cost of the beer, and after the decoy paid, the clerk gave him his change and a 

receipt. The decoy then exited the store. At no time during the transaction did the 

clerk ask the decoy for his identification or ask any age-related questions.  Officer 

Wasco observed the entire transaction from an unobstructed and clear vantage point 

approximately 15 feet away. 

After the decoy exited the licensed premises, Officer Wasco approached the 

clerk, identified himself as an officer, and informed the clerk of the violation. The decoy 

then re-entered the licensed premises with other SDPD officers and approached Officer 

Wasco and the clerk. An officer asked the decoy to identify the person who sold him 

the beer. The decoy pointed at the clerk and verbally identified her as the person who 

sold him the beer. The decoy and the clerk were standing approximately five to 10 feet 

apart and were facing each other at the time of the identification. Officers later took a 

photograph of the clerk and the decoy standing together in the manager’s office. 

On February 24, 2020, the administrative law judge (ALJ) issued a proposed 

decision sustaining the accusation and recommended a 10-day suspension. The 

Department adopted the proposed decision February 24, 2020 and issued a certificate 

of decision on April 30, 2020. Appellants filed a timely appeal contending the record 

does not support the Department’s finding that a face-to-face identification occurred, as 

required by rule 141(b)(5).3 

DISCUSSION 

Appellants contend that the Department’s finding that a face-to-face identification 

took place is not supported by substantial evidence. (AOB at pp. 5-9.) Specifically, 

3 All references to rule 141 and its subdivisions are to title 4, section 141 of the 
California Code of Regulations. 
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appellants contend that the evidence suggests the face-to-face identification occurred 

after the citation was written. (Id. at p. 6.) 

Rule 141(b)(5) provides: 

Following any completed sale, but not later than the time a citation, if any, 
is issued, the peace officer directing the decoy shall make a reasonable 
attempt to enter the licensed premises and have the minor decoy who 
purchased alcoholic beverages make a face to face identification of the 
alleged seller of the alcoholic beverages. 

(Emphasis added.) This rule provides an affirmative defense, and the burden of proof 

lies with appellants. (Chevron Stations, Inc. (2015) AB-9445; 7-Eleven, Inc./Lo (2006) 

AB-8384.) 

The Department found that the face-to-face identification complied with rule 

141(b)(5). (Conclusions of Law ¶ 8.) Therefore, this Board is required to defer to 

those findings so long as they are supported by substantial evidence. (See 

Department of Alcoholic Beverage Control v. Alcoholic Beverage Control Appeals Bd. 

(Southland) (2002) 103 Cal.App.4th 1084, 1094 [127 Cal.Rptr.2d 652, 659] [citing Kirby 

v. Alcoholic Beverage Control Appeals Bd. (1968) 261 Cal.App.2d 119, 122 [67 

Cal.Rptr. 628] [“In considering the sufficiency of the evidence issue the court is 

governed by the substantial evidence rule[;] any conflict in the evidence is resolved in 

favor of the decision; and every reasonably deducible inference in support thereof will 

be indulged. [Citations.]”; see also Kirby v. Alcoholic Bev. etc. Appeals Bd. (1972) 25 

Cal.App.3d 331, 335 [101 Cal.Rptr. 815] [“When two or more inferences can be 

reasonably deduced from the facts, the reviewing court is without power to substitute its 

deductions for those of the department.”].) “Substantial evidence” is “evidence of 

ponderable legal significance, which is ‘reasonable in nature, credible and of solid 

value.’ ”  (County of Los Angeles v. Commission on State Mandates (1995) 32 
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Cal.App.4th 805, 814 [38 Cal.Rptr.2d 304, 307–308], internal citations omitted.) Rule 

141(b)(5) requires "strict adherence." (See Acapulco Restaurants, Inc. (1998) 67 

Cal.App.4th 575, 581 [79 Cal.Rptr.2d 126] [finding that no attempt, reasonable or 

otherwise, was made to identify the appellant in that case].) 

Here, appellants try to piece together a timeline which puts the citation before 

the face-to-face identification, even though the times and sequence Officer Wasco 

testified to were “approximate.” (RT, at p. 43:7-20.) That approximate timeline is 

insufficient to prove that the citation was issued after the face-to-face identification. 

Even if it were, appellants fail to note Officer Wasco testified unequivocally that the 

citation occurred after the face-to-face identification.  (Id. at p. 36:18-20.) Officer 

Wasco’s testimony constitutes substantial evidence, which cannot be overcome by 

approximate or theoretical timelines.  The Department explicitly rejected appellants’ 

argument on this issue and found that the face-to-face identification complied with rule 

141(b)(5). (Conclusions of Law, ¶ 8.). On appeal, we are prohibited from reweighing 

Officer Wasco’s testimony and exercising independent judgment to reach a contrary 

result. (Southland, supra, at p. 1094.) The decision must, therefore, stand. 
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ORDER 

The decision of the Department is affirmed.4 

SUSAN A. BONILLA, CHAIR 
MEGAN McGUINNESS, MEMBER 
ALCOHOLIC BEVERAGE CONTROL 

APPEALS BOARD 

4 This final order is filed in accordance with Business and Professions Code 
section 23088 and shall become effective 30 days following the date of the filing of this 
order as provided by section 23090.7. 

Any party, before this final order becomes effective, may apply to the appropriate 
court of appeal, or the California Supreme Court, for a writ of review of this final order in 
accordance with Business and Professions Code section 23090 et seq. 
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